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OF frjtlTT^N £riJ)£NC£. 

LORD Chief Baron Gilbert makes a queftion^ 
which t>f the t^, mitten or tinmitten evidence is to 
be preferred in the fcale of probabilitjy when they (land 
in oppofition to eaich other. - *- 

Cicero, fajrs the learned judge, in his declaiming 
for ^rr/&Aary*]give8'a handfome turn in favour of unwrit- 
ten evidence : pleading for the freedom of the poet» 
when the tables of the eafrancbifement were loft ; he 
(ays,: — *« But, her,e.^you demand the pr9dud:ion of t^c 
<< archibves of Hertuiik^ wht£h it islcnovvin to us all pe« 
^rUhed in the hilian'wair. Ridfcidousl. to have no 
' ^ reply to th^ evidence in Ottr-pofleflion ; and to demand 
^ that which it is impofiibl^ - vire (houM have ! to difre- 
^ gard the tecent information i of menj 'and to infift on 
« die anthoricf of rcgiftcrslahd when you have die 
^< illttftrious fatiiflx(m of a man of the firft eminence and 
«* honour, the uncorruptible tcllimony of a firce city» 
^ to require proof from tables, which yourfelves ac- 
^ kno^Mbdge to be often corrupted !^ 
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But, fays Gilbert, the balance of prdbatMlity is cef- 
ttinly Off the other fide 5 .for the tcftimony of an hotieft 
man, however fortified by'the folemnity of an oath, I3 
yet liable to the impetfeflions pf memory ; and as the 
fCQiembrance of tlpt^s fail aml:j^ ofv tn^n are aft to 
totertain opiiiions in their ftead 5 and therefore tlie ar- 
gument ttirns the other way in moft cafes, for contrafls 
reduced to writing, are the. moft certain and deliberate 
^€t$ of the mind, and are more advantageoufly fecured 
from all corruptions^ by the foxipis and the folemnities of 
the Iaw,^than they^ol^bl]^. copid have Iineci^ if retained 
in memory only. Gilb. Evid. by Lofty 7. 

NoT:&-**The fitft chapter of the Second book is equally 
Introduftory to this^ The prhlciplc there laid down per- 
vades and dire£ls the reception or rejedlion of eyery 
matter offered in evidence, and the application of every 
rule ; that is, that tnordcr to*obr^in for the jury legil 
demoniltation, the teft evidence that the nature of the 
charge is .capable of muft be giveft, Vidf book 2* ca* |« 
342, to p. 



(^ Similanty of tJand-^UfritiHg. 



. ?tHOUG^ mere comparifohv^f .haindrwiittog isr ad- 
|hi$ble eyiden<;e andqr pa^ijCiiUar circ^mft3ncfeslt:;ref^^ 
vjxig from the nqceflity of the cafe in civil actions, yettt 
'. is not admiifib^ evidence on criminal profecutipns. . 
Gi(.B|^HT»:C« B.; fiipporta tixt antiquity and. jufUce of 
lEhia.rule. ^ Hf fays* that the ^n^surifon of ^hands only, 
.ihould bte^ pi>opf in a.qt'iminal, profeca^oili^ wis. ne;ver 
lawj but in the time ^ cf ^^cavT^x t&<^ fe liie 

diftm£lion ha& ev^ bi^en taken, that tbe.co|i}parijfpn:,of 
hands is evidence, in. civily but not id crinrf^^ fafes. 
. GM. Evid. by Lofli^ 544, ^ , < - 
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The realbnt why ihe comp&rifQii of binds \% evidence 
bi civil marters, is, becaufe men arc diftiflguifted by 
iheir haitd'wriiing ^% well as by tlieir faceg \ for ii is 
tery fddom that the fhape of their jetrers agrees aov, 
more than the fhapc of their bodies j therefore the eoiii«, \ 
parifon of h.inds fcrves for a dtiUndion in civil com^ 
mcrcci for the likcnefs does induce a pfcfiiToptton thai 
they are the fame; and, the prefumption is evidence^ 
till tlie contrary appears : for every prefuniption thai rc^ 
inaint uncfiatefted, hath the force of %i\ evidence ; for 
l^ht proof on the one fide will outweigh the defeft of 
flic proof on the other : but in criminaH profecution$ the 
prefumption '\% in favour of the defendant, for thus faf 
15 to be hoped of all mankind^ that they are not guilty 
in fuch inllances, and the penalty enhances the pre^ < 
fufnption. Now, the compariron of hands is iio mor« 
than a prefumption> founded only on the likcnefs, which 
may eafily fail *, becaufe they are very fubjefl to bq 
counreTfetteci, Therefore, when the comparifon of the 
hands is the oai^ evidence in a crimind profecution^ J 
there ts no more than one prefumption «gaiuit anotheri 
which weighs nothing, Gt/i/^ £vll. Sy Loft, 54, Vid^ . 
rui^ 3, J ft thh cbapier* 

In the King, v. fir He nut Vane, Trlmty^ 14 Car. 2* 
M. R, nnm 1662, The warrant for the execution of 
Charh's I. was produccdj and evidence of the hand wri- 
ting of fir Htnry Vam was received, though the wit^ 
fiefTeSi T/jsmai L^wis^ and Thomas burner ^ only fworc 
I© their belief, neither of them affirming that they faw 
him write it* % St. Tt\ 442. 

In the KiNq, t*. Algehnon Sidnf.Yi tried for high 
trtafon^ S. R. Mich* 35 Car, 2. amio 168^, before Hi \ 
Geohg^ JErFBRiESj C, J, thc court received as evidencet \ 
limilitudeof hand- writing. 4 

Thc aitcrnty^gentrai (fir Rohtrt Sawyer J examined fir 
Phiif^ Lhyi^^ 4S to where he found certain papers then 
prmiuced \ and the witnefs faid, I had a warrant from 
•he fecretary, by the king and council » to feize Mr, 
.■H-^frmn Sidney*^ papery and purfuaiit to it, I did go to j 
bu houfe, and fuch as I found there 1 put up* I found 
^ great m^ny upon the table, nmongd which were thefc i 
' 3 E s I fuppofe 
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I fttppofe it if \viierc be ufually writes ; I put "diem in % 
pillow bier I borrowed in die noufe^ and that in a trunk. 
I defired colonei Sidney would put his feal upon them 
that there' Ihoidd be no miftake ; he refufed, fo I tdok 
my feat wd fealeff up the trunk, and it was carried be- 
fore tne to Mr.'fecretary Jenkin^s office. When the- 
comusitfee (at, I was commanded to undo the trunk, and 
I did fo, and found my own feal upon it ; and I took 
the pa^)crs out of the bag I put them into before. 

(^ Was cdond Sidney prefent when you feized thefe 
papers ? A. Yes. Q^ Are thefe fome of thofe papersT 
A. Yes — I yerily ieReve it. 

Attomey^enera/. In the next place I think we have 
fomc papers of his particular' afi^irs, which will prove 
His hand. Call Mr. Shepherd, Mr. Cook^ and Mr. Cory. 

Jbtomey^generedy (to Shepherd who was fworn). Look 
upon thofe wrirings (Jhtwing the liMJ — are you ac- 
quainted with colonel Sidnefs hand ? A. Yes. Q^ Is 
mat his hand-writing? A. Yes, fir, I believe fo. I 
believe all thefe fheets to be his hand. Q. How came 
you to be acquainted wirfi his hand ? A. I have feen 
nim write the indorfement upon feveral bills of exchange. 

Colonel Sidney. My lord, I defire you would be 
plcafed to confider this, that fimilitude of hands can be 
no evidence. 

Mr. Cary being fwprn. I never faw him write, to 
my knowledge, more than once in my life ; but I have 
feen his indorfement upon bills, and it is very like that. 

Lard Chief Ju/Hce. Do you believe it his hand, as 
f^fir as you can guefs ? 

Mr. Cary. My lord, \t is like what came to me for 
his hand-writing. 

Lord Chief jujlice. And you believe it to be his 
hand-writing? A. Yes. 

Lord Chief Jtt/Hce (to Mr. Cooke who was fworn) what 
fay you, Mr. Ccoke f A. My lord, I did never fee co- 
lonel Sidney write ; but I have feen fcycral notes that 
have borne to me with indorfement of his name, and we 
have paid them, and it is like to this.' 

Lord Chief Jti/lice. And you were never called to ac- 
count for mifpayment? A. No, my lord. • * 

^ ; ■• ^ ^ • ^ ■ • The 
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The Kitl nibas reaJU 

Colonel Sidneyy (in his defence fai<l|) I am not to 
give an account of thefe papers. I do not' think they ' 
are before you, for there t$ nothing but the fimtlitude 
of hands oflered for pfOof. There is. the Hke tafe of 
my lady Carr fome years ago : (he was indi^^ed of per- 
jury, and as evidence againft her, fome letters of ber*s 
were produced, that were contrary to what (he fwore 
in chancery, and her hand was proved, that is to favy 
it was like it: but my lord chief juftice Kelling dire^s 
tiie jury, that though in civil cafes it is a proof, yet it 
is the fmalleft and lead of proofs ; but in criminal cafes 
it is none at all. As to thefe papers, I do not think I 
^im to give any account of them. The Gmiiitude of hands 
is nothing : we know that hands will be counterfeited 
fo that no man (hall know his o^vxi hand. 3 &. TV*. 8o2f 
806. 2 Hawk. P. C. ca. 46.' 

• On the trial of the /even Bishops, B. R. TrinUy^ . 
4 Jac. 2. annoj6%S, prefent fir Robert Wright, C. /• 
HoLLOWAY, Powell, and Alltboke, juftices: for a 
libel. The queftion whether fimilitude of hands, be 
evidence in a criminal cafe, was fully debated, and the 
judges were divided in opinion. 

Levtnzi Pembertoriy and Poiiefrfeny of counfel for the 
bifhops, objeQed to the admiffibility of fuch evidence. 
They infifted that proof by compatiion of hands can not 
^ received in a criminal cafe. In fuch cafe, the wit- 
nefs fwearing to his belief, from comparifon of writing, 
could ijever be convifted of perjury. To prove hand- 
writing, only by thofe that faw letters but never faw the 
defendant write, did not even amount to fo much as 
comparifon of hands. In every petty caufe depending 
on the comparifon of hands, the rule was to bring fome 
of the party's hand writing, which might be proved the 
party's own hand, and then it is to be compared in court 
with what is endeavoured to be proved ; and, upon com- 
paring them together in court, the jury may determine. 
And, therefore, as to this evidence ; fir (I, we fay compa- 
rifon of hands ought not to be given at all in cafes of cri- 
minals ; and it was never heard that it (hoiild. In the next 
place, if it be a4mitted to be evidence, yet It is not fuch 
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an eridenoe as that by comparifon of hands the jwrj 
mnj take notice of it ; for in fuch manner of proof bj ^ 
compariibn of hands, the ufage is that the witneft i$,firft 
zfkeii, coBcemiag the writing he prodnc^t ** 1^^ you 
« fee this writ by the defendant ?" (whofc hand they 
would prove) if he anfwers " yes, I did," then ihould 
the jury^ upon comparifon of what the witnefs fwcara to^ 
with the paper that is to be prored, judge whether thofe 
bands be fo like as t6 induce them to believe that the 
fame perfon writ both ; and not that the witnefs fhpuld 
fay, I had a letter from fuch a perfon, ami that is like 
the hand of that letter, therefore I believe it to be hi| 
hand. It is .of great moment whether in a cafe of a 
mifdemeanor, either in an indi£^ment or information^ 
comparifon of hands - be evidence proper to be offered. 
The King'^s Bench adjudged the contrary, upon an indidtr 
ment for forgery, againft lady Carr^ as appears in Syder'^ 
fit^^ Reports. They oflFered to prove letters written bf 
her to Cox. The court reje£ked it ; axui gave their judg- 
ment that It was no evidence, and that for this reafon,^ 
hecaufe of the evil confequence of it : ** for,** fay ^hey> 
^ it is an eafy matter for any man's hand to be counter- 
<* feited> and daily experience ihews how eafily that 
« may be done.** Is it not eafy then to cut down any ^ 
man in the world by compartibn of hand i And proving 
that likenefs by comparing it with fomething that lit. 
hath formerly feen. This ftrikes mighty deep^ the 
honcfteft man in the world and the moft innocent may 
be deftroyed, and yet no fa^It to be found in the jury or 
in the judges : tf the hw were fo, it were an unreafon- 
able law. As to the cafe of Sidney, that was a cafe, of 
treafen» Now in the cafe pf treafon there is always 
other evidence brought, and this evidence comes in but 
as a collateral evidence, to ftrengthen the other ^ h^t in 
this cafe it is the fingle evidence, and proved only by 
what another believes. Now ihall any be condemned by 
^nother^s ^//r^ without proof i That was never evidence 
yet to convi£l any one. So that their proof fails in both 
points : for> firft it p^ght to be confidered whether com- 
parifon of hands be evidence in a cafe of mifdemeanor t 
And next, if it be evidenccj^ whether you will take it, 
■"^ ' ' '" " " that 
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that the belief of tt man that briii^ nothing to conipare 
with it| or never faw the party write, but has received 
tetters, and fays this is like it, and therefore he believes 
It to be his hand, be good evidence as a comparifon of 
tiands. 

?% Attorney General, Sir Thgmas PoiviSf denied the 
introdu^ion of fuch evidence to be new, for that no- 
thing was more tifaal than for a witneCs to fay he knows 
the hand of the party, for he has often feen his hand- 
writing or received letters front -him, and that he believes 
the paper (hewn to be his hand- writing. This is evc«> 
dence given every day. Sidnefs cafe was appofite. It 
is infifted that was evidence, becaufe found in hi^ ftudy; 
but that was not the reafon, for a book of another man's 
Writing may be found in my ftudy ) and, he infitted upon 
it, in his own defence : but the anfwer was that it ihotild 
be left as the queftion-^whether the jury would believe 
it upon the evidence that was given of its being his own 
-hand writing ? . And fo in this cafe, though it be not fo 
ftrong evidence as if we had brought thofe who faw die 
3efendant$ write the libel, yet evidence it is; and, whe- 
ther it beitffiicient to fatisfy the jury^ may be a queftion % 
but rfo queftion, it is good evidence in law. 

The Solicit General^ Sir JfTiUiam Williions^ fame fide^ 
ft^ the eafc of Algerifon Sidnij as In point. He was in- 
diAed for high treafon, and the trearibn infifted on was 
a writing fuppofed to be his, it having been found in his 
ftudy. The qoeftton was, whether it was his hand^^ 
writings or no P Theie'^as no pofitive evidence that it 
"was his hand-writing y there was no evidence produced 
to prove it to be his hand-writing, for there was no on^ 
that fwore that they faw him write it; there was no- 
thing proved but the fimilitode of hands. Aye^ but 
fays Mr. Serjeant Pemberton^ it was found in his ftttdy* 
Will Mr. Serjeant Pembertonhtr content that all the libels 
that are fcrund in l»i ftudy fliall for that reafon be ad^ 
judged to be* libels, to be his hand-writttig, and he to be 
a libeller for them ? He vErill dechre agsinft that* What 
was evidence in one man's cafe will be evidence in ano^ 
ther's. Gpd forbid there ftiould be a diflin&ion inlaws 
and therefore this is good evidence. 

Pentberttm^ 
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Pemherttmy Serjednt, The court in Sidney\ Cafe wertt 
upon thisf diat it was found in his ftudy, and compared 
with letters and bills of exchange produced in court, 
which were fworn to^be of his hand-*writing. Ante 396. 
Solicitor General. The proof Was no more than by 
comparifon of hands, they had no other proof, and that 
was objected to as being fallible. Paper with paper, it 
is true, would make the proof fomething ftronger, if in 
fuch a cafe as this fuch evidence could be produced. 
Which is the better evidence, men produced who are 
converfant with thefe lords, and acquainted with their 
hand- writing, and who though not willing to give evi* 
dence, fwear it all to be the hand-writing of the arch- 
biihopof Canterbury^ as^ they believe, which is as far as 
any man can fwear who did. not fee the thing written. 
Now what was the objection in Sidney^ cafe but what is 
here ? That any man's hand might be counterfeited. 
In that cafe Mr. Wharton undertook to counterfeit that 
Jiand/prefently, and that he who was to fwear the com- 
parifon fhould not know which was the one a<nd which 
was the other : that was ftronger than this yet, Sidney 
left hts life on that pomparifoh, fo there is a precedent. 
They fay the proving (imilitude of hands is no evidence, 
4inlefs yoii prove the aAual writing. What a* condition 
then will England be in when witnefies sire dead. Is it 
Aot die coihmon prafUce to produce wttne(Ie$ to prove 
fiich men are dead whofe n^mes are fet as witneffes to 
xieeds, and that they believe the fignature to be the haQd- 
iwriting of thefe .wittoefles ? Can tbere.be. any greater 
jbvtdence o£ fuch a cafe, unlefa it be the confeflion of the 
party himfelf. 

•Powell, Jufiice^ faid, the coanfel for the crown had 
not fufficiently proved the papet to have been fubfcribed 
by the bifhops to entitle it to be read. It is too flender 
a proof in fuch a cafe* In civil anions flender proof is 
fufficiisnt to make out a man's hand, by letter to a trades- 
man, or a correfpondent, or the like ; but in criminal 
cafes, fuch as. this, if luch a proof be allowed, where 
48 the fafety of any man's life. ■ I think there is ho dan- 
ger at all to the: government in requiring good proof 
againil offenders. Vo 

V ; Wright, 
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WtiTGHTt C J» thought there was proof enough t0 
tiHve the paper read; Jind fald he was not afraid nor 
nihamtd to fay it, for he kneiv he fpoke with the law. 
l.tt %vliat would be fjlid of criminal cafes, and ibc dan- 
ger of peoj>Je*3 liveSt there was more danger to the go- 
tcrnmtint if fuch proof were not allowed to be pood; 
Hffe U my lord archbifhop and the bifliop of St. Afiph^ 
s^ml my lord of Ei^s their handa zxt proved. It is proved 
to be my lord jirchbilhop's wriring by Mr, Brmhst and 
he proves my lord E/f^ hand by com pari fon, and fo my 
lord of St. JfapJ/%, Then they come and fa ft wc/will 
prove the hands of the others by comparifon, atid for 
that they bring witnciTes that fay* they have received 
leiiers from them, and feen their hand-wntiog feveral 
times I and comparing what they have feen with this 
very paper^ fays the witnefsj *^ 1 do believe it to be hi* 
*' hand," — Can there be greater evidence, or fuller ? 

Alitbone, Jnfkin Comparifon of handa is the ob- 
jeflionf but tlien what is the inconvenience inllllcd 
upon ? If a man be aceufed by compnrifon of handsi 
Inhere ig he ? He Is in a l-imentahle cafe, for his hand 
may be fo counterfeited that he himfelf may not be able 
to diftinguifli it. But confider the other fide. That 
may be an objc^iori in tnatier of fa£l that wilt have 
iWy htek weight if compured and fet ahogethet : for, 
on the othef ildc^ where (hall the government be if I 
wilt make libels and traduce government with prudence 
and difcrctbn, and all ihe fecrecy imaginable ? 1*11 write 
my libel by myfcif— prove it tf you can — that's a fatal 
bbt CO the government, and therefore the cafe is not the 
fume, nor is the doctrine to pafs current here, becaufc 
every cafe depend© upon its own fa£t. If I take upon 
me to fwear I know your hand, the inducements arc to 
myfelf how I came to know it fo as to fwear it- Know- 
ledge depends on circum fiances, I fwear that I know 
you, yet I may be under a miOake \ for I can have my 
Mfiowkdge of you no other way but from the viGbility of 
yoUt and another man may be fo like you that there itf 
a pofTibiJity of my being mtfttken^but that is good evi- 
dence. Now here are fcteral that fwear to my lord 
archbiftop's hflnd*writing ^ z% to fome of the others^ the 

1 r evMcticff 
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evidence is not (o ftrong, but there is enough to induce 
the reading of this writing. 

Hollow AT, Ju/lice. ^ As this cafe is, there ought to 
be more ftrong proof, for the proof ought to be ftronger 
and more certain in criminal matters than in civil mat- 
ters. In civil matters we do go upon flight proof, fuch 
as the comparifon of hands, for proving a deed or a wit- 
nefles name, and a very (biall proof will induce us to 
read it ; but in criminal matters we ought to be more 
Arid);, and require pofitive and fubftancial proof, as is 
fitting for us to have in fuch a cafe, and without better 
proof it ought not to be read. 

The COURT being divided, evidence oifmilaritj of hand- 
writing was rejeifed. 

; Note — Immediately after the revolution, the attain- 
der of Algernon Sidnet was reverfed by parliament ; 
the a£i reciting that << whereas Algernon Sidney^ efq. in 
the term of St. Michael, in the thirty-fifth year of the 
veigii of our late fovereign lord Charles the Second, in 
the court of Kin^s Bench, at Wejimnjler, by means of 
an illegal return of jurors, and by denial of his lawful 
challenges to divers of them for want of freehold and 
without fufficient legal evidence of any treafon com- 
mitted by him, there being at Usat time produced a paper 
found in the clojet of thefaid ALGERNON, fuppofed to be his 
hand-toritif^, nvhich was not proved by the tefiimony of any 
one witnefs to be written by himy but the jury was direSted 
to believe it by comparing it with other writings of the f aid 
Algernon, and befides that paper fo produced, there was 
biit one witnefs to prove any matter againft the faid. Al" 
gernon, and by a partial and unjuft conftrudion of the 
ftatute,* declaring what was his treafon, was unjuftly and 
wrongfully convi£^ed and attainted, and afterwards exe- 
cuted for high treafon/' — ^This a£l was pafled on the pe- 
tition of 'Philip earl 0^ Leicester and Henry vifcount 
Sidney, brother to the earh 

. Therefore in the King v. Crosby, alias Philips, 
B. R. 7 irUl. 3. before Holt, Chief Jufticc, &c. for 
high treafon. The principal point of treafon charged 
upoii the defendant being the writing of feveral treafon- . 
able papers, .which the Jsing^s counfcl endeavoured to. 
• • , . provc^ 
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ftortp by comparifon of hftnds, having no other evidence^ 
the defendant produced a copy of the zSt of parlia- 
ment for reverfal of the attainder of Algernon Sidney^ 
efq. in which it was declared that the comparifon of 
hands is not legal evidence. And the jury acquitted 
him. Skinner f S?^* 579* ^ Lord Raym. 39,40. S. C. 
12 Mod. S. C. Vide Hen/e/s Ca/e, i^c. Poji 408. 10 
^ St. Tr. Append. 42. St. i Will. isT Mar. 8 St. Tr. 472. 
In Sir John Fenwick's cafe, before the Commons rf 
England^ on a bill of attainder, 8 Will. 3. the fame point 
was made and given up by the counfel for the bill. 6 5/. 
Tr. 79, 80. 

.aule tlje iSefonli. 

But though mere comparifon of hand-writing be not 
evidence on an indi£lment or information, yet papers 
found in the cuftody of the defendant, and the writing 
thereof being proved to be in his hand, by perfons who 
have feen him write, is fufiicient preliminary evidence to 
intitle the counfel for the crown to have them read. 

As in the cafe of lord Preston, and others, at the 
Old-Bailey^ January SeffionSy 2 Will, isf Mary, anno 1690, 
before Holt, C, J. Papers found in the defendant's 
ci^ody being produced, feveral witnefles were called to 
prove the hand-writing to be his ; fome had never feen 
him write, but had feen his writing, yet their evidence 
that they believed the writing fhewn diem to be his hand, 
was not obje£ted to. And Mr. Waff who fwore he had 
feen him write, but not very often, though he had feen 
him write his name and fome letters, weakened his owu 
teftimony by obferving, when he was defired to look 
upon the papers, and to fay whofe hand he believed 
the writing to be, anfwered that one paper feemed to 
be like lord PreJlori% hand, but of the other he could not 
fay fo much, becaufe what he commonly faw him write 
was a large fair hand, and that ihewn him was fmall. 
4 St. Tr. 447. 

From the above it appears that thofe who believed the 

writing to be lord PreSon^s, had never feen him write ; 

and the Witnefe who badyiviihim write did pot fwear he 

3 F 2 believed 
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bcUeved the writing to be his. If et this Gvidence, the 
very year after revcrfing of the attainder of Algernon 
Sidney^ was received in a capital cafe by lord H09.T. 

in the King v.. Francia, Old^Bailey January Sef-, 
JionSf 3 (7^. t. dnnb 1*^16*, and, in Laver-s cafe, B* R. 
p CfeA.' I. aftfioy IJ21. PliATT, G. J. fay?, ♦« Can any 
^f thing in the'world be an authority more exptefs than 
« that t)f n\j lord Prefton^ where alj the papers which 
^.< were in his ct^ody^ and taken out of his cuftody, were 
f« read without ^ny cfferox proof xIltX they ^e^e his hand." 
<S St. Tr. 279. 

This fafe very ftrongly fuppprt§ the laft.rule. Mr. 
Staunton^ a witnefs for the crown, was afked, whe- 
ther a i^aper produced was (hewn to the prifpner, or 
finy queftion aflced him about it, when he was before 
the lords of the counfel -, and after feveral other quef-. 
tions, put for the purpofe of (hewing an acknowledg- 
ment of the writing by the prifoncr^ the witnefs an-? 
fwered, that the prifoner did not exprefsly own the paper 
to be his han^-writing \ nor was he a(ked the queftion. 
Neither did he deny it to be his hand- writing ; but it 
was taken for granted to be fo by the lords, and the 
prifoner made no oflFer to deny it, 

Mr. D*Oyhyy another witnefs, depofed, that fome pa- 
pers produced were, he believed, the prifoner's hand^ 
writing *, fpr that he v^as acquainted with his hs^d, he 
being his clerk about fourteen years hen^e, and that he 
^ad received letters abovit fyfc years paft which he be- 
lieved were written by him ; then the papers were pror? 
<)uced to be read, which was oppo(cd by the counfel for 
the prifoner, becaufe i^m^itt^de pf Ii^nd^ wa^ no eyi^ 
dence. 

Hung^rfhrd and KfUkby^ counfel for the prifonerj fub* 
mitted'that the papers offered could not be read. That 
the evidence had not brought thepi home to the prifoner, 
as there was no legal proof that they were in his hand- 
ivriting; and, confequently, that he cpuld not be af- 
fei6led by ai^y thing that was in them. Liken^fs of hands 
was no evidence, and the examinanpn before the coun- 
fel (which he (lated) did not give an inference that he 
had owned the papers tp be his. hand-writing. The only 

evidence. 
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furidjenfie, therefore, which can intitle thofe papers tQ 
te ready 19 the likenef^ pf evfjdcnce of h^nds, which 
is no evidence at jail. In lady Caries cafe it was 
refufed^ yet chat was not a capital cafe, but a mifdcr 
meanor only. It was pierjury. They dated the aft for 
reverfing Sidneys attainder, and the evidence on the trials 
and confidf^red that a£): and }ady Carr's cafe as unanfwer- 
able *y jthe reafop afljgned in the a£b reyerfing the con- 
yidliiou apd attainder being that they were founded on 
fimilitude of hands. They infifted that thie mere belief 
of a man who had npt feen the prifoner write for fifteen 
years, nor received letters hon\ him for five, was not 
jsyidencie to affeft a man's life. Nothing was more 
changeable than a man's hand-writing. No man could 
fwear to his own hand for fuch a length of time, apd 
concluded with again urgipg the reverfal of Sidney^s at- 
tainder as an authority incontrovertible, and produced 
^n atteiled copy thereof to the coqrt. jtinte 402. 

Pengellify Serjeant, and the Attorney General^ Sir Robert 
Raymond^ for the prown, anfwered, that later authorities 
than thofe mentioned, and the conftant courfe of evi- 
dence fince, intitl^di them to read the papers pfiered a^ 
evidence, and cifed lord FreJhrC^ cafe. Lady Carr*^ 
cafe, they faidi flid no^ fupport the objedioii} becaufe 
the letters there produced were not in the diriedl inftance 
of the perjury. 4^ to the aft reverfing ^idnefs attain- 
^er, it talces notice that a paper was found in the clofet 
pf Sidney^ and was read, without proving it to be in hx% 
pwn hand.-writing I but this paper was not found with- 
out an owning and acknowledging by th^ prifoner. He 
delivered it to Mr. Maforiy 3 witnefs, h^d \% in his cuf- 
tody, and it proceeded from him. They cit^id lord PreJ", 
iofC% cafe jn point, wherein there w^s pnly evidence of 
belief that fome of the papers found on lord Prefton 
were in his hand, and they we^ read, though they were 
the exprefs pv^rt afts (aid in the indif^pf^ept. The an- 
fwers given by the prifpner at th^ council they confidered 
as tantamount to a confeffion. In Sir Henry V<ini% cafe 
the warrant given in evidence againft him was proved 
by only one witnefs, who believed it to be his hand ; 
but herp is a particular |i|A whi^b amounts to a con- 
■ fefliop, 



4o6 

feiEon, and iis proper evidence for the jury to confidct 
whether it be a confeflion. They denied that any cafe 
could be (hewn wherein it had been determined that 
proof of hand-writing by a witnefs who fwears he has 
ieen the perfon write, and he believes the' paper produced 
to be his hand-writing is not a fufficient proof in a crimi-f 
nal profecution^ that fuch paper is in the defendant's hand 
Mrfiting—bcfore lady Cartas cafe. In all a^iions fuch 
evidence hath been conftantly allowed, and they afked 
^what law or what reafon has made a difference between 
civil ,a£kions and criminal profecutions ? Lady Chirr's 
cafe is dark and obfcure. She was indided for perjury 
in an anfwer in chancery. What is faid in her cafe 
about a letter does not appear at all to relate to the mat- 
ter in iffue ; the determination muft have been, that an 
anfwer in equity, on oath, {hall not be faliified by a 
letter only under the party's hand, and that fuch a letter 
fbould not be fufficient evidence to convid: of perjury. 
As to colonel Sidneys cafe, it did not appear that the 
paper found was intended to have been fent out of his 
clofet : but the reafons recited in the zGt for reverfal of 
his attainder were accumulative; every ftep taken in 
that attainder was complained of, and there is no par-^ 
ticular ftrefs laid on the proof of the paper. They then 
ftated the ad verbatim {Ante 402.) and agreed that 
the nature of the evidence they oflered to prove the 
paper proffered to the court to be in the defendant's 
hand-writing, ftood clear of any material objedion that 
could be raifed from the ad. This paper was not barely 
proved by comparifon of hands ; here is a witnefs who 
oittnfa%u him write, and fwears it to be his hand-writing : 
befides the queftions propofed to the prifoner and his 
anfwer amounts to a confeffion. 

Sir John Pkatt, C. J. It is proved by the witneffea 
that thefe papers were in Mr. Layer^s poffeffion. That 
he delivered them to Mrs, Mafon^ that flie locked them 
up in her trunk fealed, as they were delivered to her' by 
Mr. Layer f and afterwards taken out of her trunk by the 
meffengers, fo that if they refted here, and no other 
evidence had been given, the papers ought to be read, as 
being bis papersi wluch he mc^ lud in his poffeffion. 

Can 



407 

Can any authority be more ciprefs iBan the cafe <k( 
lord Prejio^f whcTC a)l the papers which were in his 
cudody and taken out of his cuftody were read, without 
any offer of proof that they were his hand, 

Thb goes further — the paper offered was not only 
found in his cuftody, but it is a paper written in his own 
hind ( How do you prove this ? 

The wjtncfs tells you he lived with the prifoncr two 
years, afterwards he received letters from him about 
bufinersi which bufinefs he did aecordmg to the direc- 
tions of thofc letters, and he believes the paper to be his 
hand. If they had gone no further, according to the 
ufual couffe of evidence^ this paper Ihould be read. It 
h obje£led that the witncfs can not fwear this, becaufe 
he did not fee him write for fifteen years ; but he re- 
ceived letters from him five years ago, and the charac- 
ter of thefe letters he compared with the paper, and 
from thcacc he believed that the charadler of the pri- 
foner^s writing is not changed. The wltnefe alfo an* 
fwered thofe letters, and they were about bufinefs which 
he did for the prifoner, and for which he was paid ; 
and, on the whole matter, he believes the writing to be 
his* This is confirmed by hi& own confeffion : but if ic 
had been an independent evidence, it is an evidence fuf- 
ficicnt to have this paper read i bccaufe, if a witnefs 
fweara to his belief of a hand- writing, it is always allow^ 
td to be read. It mufi be read as a paper that waJ in his 
cuftody^ and taken out of the cuftody of one with whoni 
he had depo filed it- 
He agreed to the conftruCtion on lady Carf^% cafe given 
by the counfel for the crown^ and concluded with faying, 
that if the witnefs doubted, and could not form a belief 
whether it was his writing or no, it would not be evi- 
dence I for the witnefs muft found his belief ftronger, 
he muft fay, ** I have fien him write, and I knon^ his 
** writing, and therefore I believe it to be his hand.'* — 
And as to the circumdance of length of ti^e when he 
iam bim write, that muft be left to the jur^, 6 Sl Tr* 

In the King ik Florence Henset, Trinity , i Ge&, 2. 
£. R* tndi£led for high treafon, Mcrton and Howard ^ 



Wife pnibhcr's counrel, . took exception to the rtaidifig of 
two papers, being the rotigh draft of letters found in i 
bureau whete the prifoher kept hi« litien af^d papers ; 
and, which were briljr ihirMlt^ory evidefice^ not any part 
t)f the overt-afts which were to fupport the fpecics of trea- 
fon charged upon hinfi. It walft 6bje£ted that thefe papers 
were, hot fufficiently prdVcd to be fotifid in his coftody, 
nof iufficiehtly proted to be his hand-writihg ; for mere 
coniparifoH of hands is not fufficietit to fupport their being 
read ag^inft the defendant. 

The AttoirHey arid &oiiciior Generate coiinfel for the crown, 
ahf^eredj that the papers being found in his cuftody^ 
and his h^tidi^wfiting having been fufficiently proved 
by p^rfonS who had feert him l^rritc, it was fufficieht td 
intitle the cro^i^li to read th^rh, though the jury are to' 
judge of them; And the^ mentioned Lnyer^s cafe, and 
FranMz t2iit^ zn& Buclfanan^s cafe ift the North, 1746^ 
and Crf^'s cafe, Siirin. 578^1 Lord Raym. 39. S. d. 
Ante . where comparifon of hands iiiras allowed to be 
good evid^hce^ if the papers ar€ found in the cuftody of 
the defendant htmfelf. &> John JVedderhurn^s tafe. Fofl* 
22. 246. Sir Choikiey Deerihg^s cafe^ u e. The Kin^ Vi 
7h$rnfde. 

The couR-t trnanimOufly over^rtiled thfe objeaiort. 
Thefe paj:ters were found in his ctifhdy^ and they have 
beeri fufficiently proved by perfofis who have feen him 
IwTite, to intitle the crQ#n to read thefn. i Burr. 644* 

So in the! cafe of the Kivii v. Dt LitMOTTB, 0/d^ 
Baiiey /e//lonsy 26 Geoi 3* indidred for high treafon; 

The cbunfel for the prifoner having firft ob|e£ied thaf 
fimilarity of hand wits no evidence. 

The COURT admitted they were Hght, btft fa!d th<f 
ebjeftion did not apply to the cafe. SiittiHtude 6f hand 
Ivriting is, Where a papet is product M fWorn to hf 
any perfon who has fceh the prifoner Write to be as the 
witneft believes, his Iwfnd- writing ; btit infers it to bef 
his hand-wrMng, becaufe it is like foiti^ other wrttifig 
that is his. ^ut that is not the evidence refpeding thd 
written papers offisred to be read on this triaL They^ 
bave all been proved by perfons ftot only acquainted nvith 
the prlfoner's bamd^wri'tifig, but who have fcen him write^ 

and 
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iutl from that knowledge they fay tbcy bclIeVe the let* 
tcrB and other written papers are of hb hand* writings 

and that is the only evidence can begkenj ejccept it hap- 
pens that there be a pctfon who atlually faw the prifoner 
write the very papers produced as the evidence* This 
kind of evidence has been received in Doftor Herrfef% 
cafe, and in many other cafes, MS* 

In the King {at the profecution of John Toiler Efq,) 
V* James Napper Tandy, at bar, K. B. Inland t Trinity, 
Il^2i before lotd Cloni^ell, C- J, Bovo and Hewit^ 
juilices. On an indictment preferred by the Attorney 
General by order of the Hoiife of Commons^ for pro- 
Toking the faid Jt^hn TcUrto fight a. due)* , . 

Mr* Taler {now lord NoREtriiV, Chief Jtif}^ C&m, Pleas) 
behig ajted if he was acquainted with the hand- writing 
of Mr* Tandyy anfwered, " i have feen him write, and 
'* have received letters from him. I was as well ac- 
<< quainted with his hand- writing a3 With the hand- 
** writing of any man in the world.'* 

Here a letter which colonel Stnyth^ Mr* Tand/s friend » 
had delivered to Mr. Tekr from Mr. Tandj, was oflFered 
in evidence. 

Tiie Recorder cf Dublin^ (now baron George) and 
M^w Nail)\ of counfel for the defendant> obje£fced to 
this letter being read. They argued ihat as the evidence 
offered was merely upon comparifon of handsj and si 
fuggcllion that the letter came from the hands of Mr, 
Smyht without any previous ground to {hew it was feat 
by Mr- Tii/idy to Mr. ToUr^ it could not be read. It was 
fettled by concurrent authorities froia the rcverfal of 
j^iga-nm Sidmy^& attainder to the prefent cafei that, iti 
criminal pro fee ui ions, comparifon of hand- writing is not 
evidence* Papers were read againft Sidn^^ becaufe it 
was fworn that they were found in his poflefTion, in hi$ 
clofer, and when he was prefent- So in Htrifiy^ cafe, 
tlie hand-writing was not only proved, but the treafonable 
papers were found in his drawer or ftoppcd on their way 
ro the enemy. It was thefe concurrenr ctrcumdancea 
that formed the ground for reading the written papers in 
ihefe cafes 1 tliat is, to rimibrtty of writing was added 
pf^£isn of the papers ; of courfc evidence of the hand* 

3 Q writing 



^filing of tlie p^Lptt oiFered can not be given (iiilltit it iS 
firft proved to have come out of the hands of the defen- 
dant. They cited 3 Si. Tr. 802. ^ Hawk. P. C. ca. 46. 
2 Bat. abr. 313. Vinef abr. tit. Evid. 243. Theory of 
Evid* 25. I BUrt, 644. Ante 

' BotD, J. This 18 not tomparifon of hands. Mr. Totet 
fays he knows the hand-writing^ In Sidhef^ cafe there 
tras one letter profved, and anothet given to the jury to 
compare ^ith it. . 

The RjeMder of Dublin anfwetcd : In that cafe thcf 
Uniting was proved by perfons who knetfr Sidney's hand^ 
tmtingi perfons who had received indorfements from 
him ; but the groiind for f eading waS| that they were 
found in his pofieflion. jinte 

Mac Nally adddd-'^-and ill Henfe/s cafe and De Ld'» 
mott/Sf tried fince in England for high treafon, the 
papers read in evidence as being in the hand-wtiting of" 
the prifoners, vrere proved td have becti found in their 
gofTefTion. Ante 

' The PriM6 Serjeaftt (J. Pitzgeraldk for the crown, 
fttifwered — ^That eten from the principles on which the 
obie£lion was made, it could not be contended, that 
endeiice of coftiparifon of hand-writing (hould riot be 
Admitted in criminal cafeS} though it may fometimes be 
neceflary to prove the papers in the cuffddy of the party, 
yet no cafe has been cited to fhew that to prove the cuf- 
cody is always neceflary. In an indidment for fending 
fhVeatening letters, proof of the party^s hand-writing, and 
of the letters coming by poft, is evidence fufEcient fot 
the- jury. If the* letter be fent by the poft to extort mo- 
ney, it will be received in evidence, though the hand-* 
writing be never proved* The diftin£rion^ therefore, is 
Unwarrantable^ and it would be i mpoffible ever to prove 
that offence if a man chofe to write in his clofet aiid 
fend the letter by pofti fot how could it be proved in 
his cuftody ? Then the only proof is fimilitude of hand-^ 
writing, and that is matter, proper for the conftderation 
of the jury. Iii cafes of treafon and Qther capital cafes, 
the finding in the cuftpdy, together with the hand- writing 
being proved, made the papers be received) iis in Layer^s 
cafe^ lord Prey's cafe, and He^/efs cafe« The hand- 
I • writing 
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writing is proved by a perfon acquainted with it, ftnd 
though the , gentlemen' have come armed cap-a^^ with 
autiiorities, they have no|: (hewn a iingle cafe where fivrb 
evidence was rejected for an offence not capital* H^ 
cited Gilb* Evid. by Loft. 54. Ante . ,- 

Emmet^ for the 4efendant.«r^We are armed with fuch 
a cafe ; the cafe of the feven bi{heps> The hand-writing 
ol three of thefe great and good prelates were prove4 
by witneiTes acquainte.4 with their hand*writing ; suid if 
the diftinAion taken by the prime ferjeant had any founr 
4atbn> what would h?ve been the confequence i This — 
diat the writing ofiered in evidence would have been 
proved againft thofe whofe hands were provedr and not 
^s againft thofe whofe . hand« weris not proved \ but jt 
was not read againft.. a^y of them. What £iid juftic^ 
Hollow AY ?-^" that proof in criiptnal cafes ihou|d bo 
^< ftronger thaa. in civil fuits. There we go upon flight 
^< proofi but in criminal cafes we require pofitive and 
'< fubftantiai proof. U the evidence offered pofitive and 
<* fubftantiai proof, i>r any thing but belief?'' Hearken to 
juftice Pomtell's exprefSon, who was the pride and pil- 
lar of the court: «. Slender proof is admitted in civil 
<< ci^fes ; but in fuch cafes as this, to admit evidence of 
'< hand*w;riting by perfons acquainted with his hand^ 
^< writing, where is the fafety of your life or the life oi 
<< any man here V* This'was the cafe of mifdemeanori 
ibecafe of a libel. The firft pafe where the do&rine as 
fp fimilitude of hand*vriting is laid down, is lady Carf*% 
cafe, obicutely reported, by Uderfin. But in perjury, 
proof of hand-waiting is not allowed, and that deftroys 
the diftindiion between cafes capital and not capital. All 
fimilitude is comparifon, becaufe what does a man fwear' 
to, but that by knowing the chara<Ster of the partioular 
man, he believes the paper to be his writing, from the 
fimilitude to or comparifon with thofe chara^^ers. The 
witnefs fwears to this letter by having feen others, and 
by comparing it with thofe others. As to what is cited 
from the new edition of Gilberfs Law of Evidence^ thft 
piirt inted is not the text of the original, but the opinion 
of the editor, Mr. Lofty and is not law. He then cited 
ffa/e, p. C. Vide Sidney's cafe. Jnti . 

2 G % . FranilanJf 
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Franhlandf for the crown,^ — Mr. j aft ice BuUer^ wlio 
dcfcrvcs great attention, fays, that in the cafe of high 
treafoa limilitude of writing is not fufficient foundation 
for attainder, becaufe there muft be proof of an overt- 
a<S: but, as corroborating and con firming evidence, even 
in high treafon and other criminal profecntionsj as Itbelsi 
proof of hand- writing is fufficient, and it ts not ncceP- 
fary tp have feen the prifoner write. The cafe of the 
feven Bifhops turned on the witnefs not knowing the 
hand fulBcient!y» Ante 

Lord Clonmell* — There is no doubt, and my bre- 
thren agree with me that the evidence offered is admif^- 
fible to the jury* Sec bow it flandg. This is an in diri- 
ment for fending a mcffage, provoking to fight. I* for 
ane, think that evidence much weaker than this is, as 
ftated by the witnefs, might be admitted* In the firft 
place, if this be reje£tc*i, I defy all human ingenuity or 
exertion to furnifti evidence of fending a challenge. 
Again, the man who delivers the challehge, the fecond 
as he IS called* he can not be expe£ted to be in the 
power of the pro fee u tor. The man who delivers a writ- 
ten mcflagc i* himfelf an obje£l of legal puniOiment: 
he cannot therefore be examined to criminate himfeif; 
but if be could, is it to be expefled that he is in the 
power of the pro fee u tor ? How is writing proved by 
a man who faw the prifoner write ? What is the gift of 
the profecution ? That he fent a written challenge by 
Smyth hh friend . The delivery of the meflage is proved, 
and it is ftronger here, becaufe the witnefs knows the 
hand-writing of the defendant. If this man affumed the 
cbarafter of friend to Mr. Tandy^ you arc open to it. 
In fliort there are a variety of ways by which you can 
Ibew this letter nor to be his hand-writing, if the hiiki 
will warrant it- 

The letter was read< Ridgiwaft MS. 

In the fame cnje, — Another letter being offered in evi* 
4ence, Emmet ^^%\n objedled to the admiflibility of fimi- 
Jitude of hand^wrttingp He confidered the prefent point 
as differing from the former, but went at large into the 
law, as being common to both. Hah and others, he 
obfcrvcd, held tliat comparifon of writing was not evi- 
dence, 
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jdence, but there was a different rule certainly laid down 

fcy Buller in his law of Ntfi Prius. That rule was not 

fair, it proceeded en a falfe principle. The principle i% 

falfe that makes a difference between the law of evidence 

refpefling trea(on and any other criminal cafe, except in 

thefe inftances, which confirm the general rule, that i$ 

where diere is a pofitive ilatute to make it evidence, or 

abfolute nece^^cy. The diftin£tion taken between cafes 

capital and thofe diat are not, is denied to be law by the 

mod refjpeflable authorities. It has been taken up from 

the Obiter DiShtm of Buller^ but is rejefted by Hawkins 

and Gilbert. In five cafes onlr have letters been ad^ 

niitted, thefe are the cafes of Sidney^ of Henfej^ of Fran- 

fioj kX Prefion^ and of Layer. They were rejcfted ^n 

.the cafes of lady Carr^ and of Crojbj^ and the feven 

Bifhops. In every cafe in which they were read, it wa^ 

matter of no importance whether the writing was 

proved or not, except in Sidneys cafe. In every other 

cafe whatever, where they were permitted to be read, 

there was fbme collateral circumftance which rendered 

the proof of hand-wjriting immaterial. Sidnefs cafe was 

the only exception. There it was admitted to prove his 

hand- writing, but the reverfal of his attainder reverfed 

the principle and n^akes the intention of the legiilature 

prohibit evidence of this kind |n criminal cafes. The 

2i6t reverfing that attainder recites that there was no 

proof of any treafon againft him, that the writing was not 

proved by any witnefs to have been written by him, not 

that it was not proved by comparifon of hands, Tor that 

was the cafe. Here therefore is a legiflative authority 

that there muft l^e pofitive proof. Subftantial proof (in 

the words of Mr* juftice Holloway) that the paper was 

actually written by him. 

How is lord Prejlons cafe ? He was found in the aft 
of committing treafon, independent of thofe letters which 
were read : he was arrefled going to afTift the enemy at 
war with the king. The evidence was admitted not to the 
point for which Tie was going to be convifted, but as a 
collateral circumftance, as matter of introduftion. His 
papers ^re found near him, in the (hip with him in 
which be was going to France : he exprefled a ftrong 
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icfixe to have them concealed. It was on that evidence 
they were read, and not becaufe they were written by 
him or proved to be fo, b|it becaufe they were found by 
him, and upon that principle other letters, not in his 
hand-writing were alfo read. ^nU 

FranciJs cafe admits of the fame obfervation as the 
former. The evidence confided of ai:opying book, part 
in his handrwriting, part not \ but both werie read, be-r 
caufe before the privy council he confefTed that the book 
contained fiopies of his letters, an4 explained them ; 
wherefore the lord chief juftice faid, it is not material 
whofe the writing is when the prlfoner has owne4 it to 
be copies of his letters. St. Tr. 

In Layer^s cafe the ground of admiffion was of th§ 
fame nature , He ufcd certain expreifions before thi? 
council which were confidered by the court as a confef^ 
jfion that the letters produced were his, and Mrs. Ma/on 
proved {he received ithem from him ; therefore befides 
the ci/cumftance of hai^d-writing, there were others, 
his own copfeflioni and being found in his pofleflion. 
St. Tr. 

I have not fee n the cafe of J)e Lamotte cited by Mr. 
Mac Nal/y. Henfey\ cafe is the laft- Some rough drafts of 
letters were, produced againft the prifoner, and what are 
the grounds upon which the court admitted them ? The 
words of the court arc thefe : " thofe papers were found 
<« in his cuftody, and were proved by perfons who faw 
«* him write." It refted upon their having been foun4 
in his poflefllon, and upo|i that they were admitted. 

In every one of the above cafes there are circiimftances 
to prove the defendant acquainted with the treafonable 
proceedings'; that the written papers flowed from them, 
;and of cpnfequence they would have been admitted withr 
put any proof of the hand-writing. 

In lady Carres pafe, in Crojbf^ cafe, and iP the cafe of 
the feven Bifhops, this evidence was rejcfted, and it is 
remarkably unfortunate for the diftinflion comeY^ded 
for, by the crown lawyers, between treafon and other 
icafes, that two of thefe cafes were mifdemeanors — 
.^hf refpre their diftinftion is to be ^fwerpd thus : All 

cafe^ 
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treafon ; and of the cafes in which it was rejciftcd, tWd 
were mifdemeanors. Lady C/irr's cafe, which SlderfiH 
has obfcurely reported, is mentioned as an authority by 
Algernon Sidney himfelf in his defence. It comes from 
him with weight, though he was the party on trial ; for 
had he recited it falfely, the im]5o(itio*n would not have 
cfcaped lord chief juftice J^fferies and the Othcfr judges ; 
they were efager, ihamefully eager to cortvift ; they 
caught at evety trifle that could zm6t the prifoner to his 
injury ; but, they did not impeach the cafe : it was in 
the memory of them all, and thefefore the ftatement 
by Sidney may be cortfidered an authentic import* 7^^^ 
ries acquiefced in it, and Sawyer* and Fiffchf the king's 
counfel, did not even attempt to contradi£t it. If it be 
now doubted, fee what fir JolfH Hawlei fays of it Jn his 
account of Sidne/s trial 5 he fays the eridetice was irre- 
gular in proving the book prdduced to be the defendant's 
hand-writing, becaufe it wds like what the witnefs faw" 
him write, which is not evidence : and advctting to lady 
Carres cafe, he fays it Was well cited by Sidney^ and 
therein it is refolved that comparifon of hands is no evi-* 
dence; and Windham^ who is defcribed as the fecond 
bcft judge who fat in Weftmiftfter-hall, fmce thcf refto- 
iration to the revolution, was of that opinion, 4 St. Tr. 
ip^. 6S/.2V. 418. 

The fame cafe is mentioned, in the trial of the feven 
bifliops, by Pdllexfen. He cites it from a note of from 
tecoUeSbion, for he mentions fadls ilot noticed by Si* 
dtrfin^ and the court rejefted and gave judgment that 
fimilitude of hahd-^writihg Was no evidence ; becaufe, 
fay they, it is fo eafy a thing for a man's hand to be 
counterfeited. That cafe of Lady Carr is particularly 
reKed on as the cafe of the feven bifhops. The hand- 
writing w'as there proved by perfons who had fcen them 
write, and yet it was not admitted ; becaufe, fays HoU 
hwayy it was neceflary to have fubftantial proof. In 
Gro/bfs cafe the prifoner was acquitted, Upon producing 
the reverfal of Sidnefs attainder in parliament ; fo that 
here there is a diftindlion between this and the former 
cafe- Here there is no evidence that the letter was fenC 

by 
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by. Mr. Tandy to Mr. Tclen, What is the confequ^ncS r 
$uppofe for a moment that he wrote it ; that it is proved 
by perfons who faw him write j the inference is, he 
wrote itj therefore he fent it. That can be but matter 
tf prejumptton : arid the jaw of prefumption rs this, the 
jaEi to gromid the prefutnption muft be proved ; but 
evidence upon belief can never be received to ground 
a prefumption; . The fa£t 6f tvriting is not the crime, it 
is the fending:^ therefore what is pfiered is a light and 
rafh prefumption j and rafli it would ,be, indeed, for a 
jury to found averdid^ of guilty on this evidentei — evi- 
dence xhtt admits you may go as far batk as you pleafe 
to raife a prefumption^-^Will the. jury fay this — we be- 
lieve Mr. Tandy fent the letter, becaufe the witnefs be- 
lieves he Hvr9te it;. an4 the w;itnefs believes he wrote it 
becaufe it is liki what he has /een him write. 

Lord CloNMEtL, €!.J. I have afked my bi^bthers if 
they had any doubt \ they are tlear that thrs is evidence 
admiflible to the jury. I know not wh^t the letter con- 
tains; it may go in exculpation of the defendant. I 
gav6 my opinion before, and m^ brothers concurred int 
it. HoW are the faflts ? Mr. Tandy entered into a cor^ 
refpondence with Mr ^ Tolet : he difcontintxed for fome 
time. ilr. Toler received another letter; perhaps it 
may appear to the jury it was not his work. It may 
(iiew that what was before exprefled were not hisfenti- 
ments, but that his intention was different. Let the 
letter be read : and it was read. — The defendant was ac- 
quitted. Jiidgewa/s Rep. MS. 

The fame rule yjras followed in the King v. the rev. 
tViLiiAM Jackson, tried for treafon, B. R. Ireland^ 
1795. The prifoner's hand- writing being proved by 
Cockayne, who had feen him write^ and who fwore the 
papers produced were, he believed, in his hand-writing. 
A letter found in the ftady of Mr. Stone^ at Hertford^ in 
England, was admitted in evidence againft him. Samp-' 
fon's Rep, ofthetriaL Vide ca. on conspiracy. Pqfl 

And on the trial of Henry and John Shedrs^ efqrs^ at 
a cofnmijfton of Oyer and Terminer ^ Dublin^ J^h^ ^ 79^> ^ 
paper found in an open delk in the houfe of Henry Shears 
was admitted as evidence againft both^ John Dwyer 

having 
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liaving firft Tworn that he had fcen John Shears v^ritc^ 
and believed the p^per to be iri his hand-writing. Ridge^ 
nvay^s Re^, 

Jtufe tfie afjrrDi 

In proving the hand -writing of a defendant, there is 
ho diftin£tion between that which is legal evidence in 
a[ civil a£fcion and that which is legal eWdence in a crimi-X 
nal profecution ; that which is evidenee in the one, whe- 
t(ier a capital offence or ulifldemeahorj being evidence in 
the other. ; . . , . 

. Sg ruled in the cafes of do£ior Henfey and De Lamotte 
above cited, in the former of which cafes Lord Mans* 
FIELD, C. J. fays, << It is the comnion cafe of proving a 
<< man's hand- writing, which i^ cione every day between 
*f party and. party/* df courTe the following cafes are 
illuftrative of the ai^tecedcnt rules. . 

Broadhead V, WooDLEY, Clerk, coram Yeates, J. 
A .iZ. Worcefter fpring afftTUSi l^jQi 
, In pirohibition, the plaintiff in fupport of a modus pro- 
duced in evidence a paper writing, being a particular of 
tjthes, &c. in or^er to (hqw that this was the writing of 
the deceafed re^or whofe name it bore ; the plaintiff's 
comifel offered fo produce many of the returns to the* 
fpirituai court of births and burials made in the time of 
that re£tor, and figned with his name } and upon com- 
paring this entry with tnofe returns, it was faid it would 
appear that the hand^writing was the fame. The redor 
md.been dead many years. 

Teates, J. I have no doubt to reje£k this evidence 
as not admiffible. I do not know any cafe, where com- 
piurifon of hands has been allowed to be evidence at all. 
No trial can be decided by opinion and fpeculation, but- 
by evidence, where a witnefs has fcen the party write» 
and fpeakt to his belief of that writing, which Is pro- 
duced in evidence. But where it is metely opinion oh 
the fimilitude of the writing colledlted from barely com- 
paring them, the jury may compare them as well as any 
body elfe, and any two people mav think differently. In 
an indi£tment for forgery, the eviaence of a perfon who 
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fubjedl: of much debate. In Mr. Sidney*s cafe it was 
faid ,(by Jeffer'tes^ C. J.) fcribere eji agere. This is un- 
doubtedly true under proper limitations, but it was not 
applicable to his cafe. Writing being a deliberate ^St 
and capable of fatisfaftory proof, certainly may, under 
fome circumftances, with publication, be an overt-adl of 
treafon ; and had the papers found in Mr. ^idney^ ^cXokt 
been plainly relative to the other treafonable pradVices 
charged in the indiftment, they might have been read 
againft him, though not publiflicd. Fo/I. igS. 

Blackstone commenting on the fame point of evi- 
dence, and contemplating Sidney's cafe, fupports the 
opinion of Fojler^ after fhewipg that words fpoken,. how- 
ever wicked, can not be treafon, unlefs by fome particu- 
lar ftatute^ he fays, " yet, if they be fet down in writing, 
«* it argues more deliberate intention ; and it has been 
'* held that writing is an overt aft of treafon ; for, 
<* fcribere ejl apre.' But even in this cafe the bare words 
are not the treafon, but the deliberate a£l of writing 
them. And fu,ch writing, though unpubliihed, has in 
fome arbitrary reigns, convifted its author of treafon : 
particularly in the cafe of Peachuntj a clergyman, for 
treafonable paffages in a fermon never preached. And 
Algernon Sidney^ for fome papers found in his clofet : 
which, had they been plainly relative to any previous 
formed defign of dethroning or murdering the king, 
might doubtlefjrly have been properly read in evidence 
as overt-a£is of that treafon which was fpecially laid in 
the indiftment. But being merely fpeculative, without 
any intention, fo far as appeared, of making any public 
«fe of them, the convifting the author of treafon, upon 
fuch an infufEcient foundation, has been univerfally dif- 
approved : Peachum wa?, therefcwre, pardoned ; and 
though Sidney, indeed, was executed, yet it was to tlie 
general difcontent of the nation, and his attainder was 
afterwards reverfed by parliament. (Vide ante .) 

There was then no manner of doubt but that the publi- 
cation of fuch a treafonable writing, was a fufficient 
OTcrt-afl: of treafon at the common law, though of late 
even that has been <]ueftiotied. 4 Blackf, Com. 81. 

Foster, 
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Foster, vrhoft judgment Blachftane has, in a grttll 
meafurc, adopted, feems to found his opinion en Hali^ 
who follows Coke. Hale fays, « thofe words, which 
•< being fpoken, will not make an overt-ad to mkke good 
** an indictment of compafling the king's death ; yet^ if 
•* they are reduced into writing by the delinquent, either 
«« in letters or books, and publiflied ; ithcy will make an 
*' orcrt-aflb in the writer to make good fuch an indidment 
*« if the matter contained in them impart fuch a com- 
^ paffing." Co. Pi Cr. 14. i Hal^s M. Cr. 118. 

Foster proceeds : the papers found in lord Pre/hn*s 
cuftody (on board a fmack on the Thames, on his way 
to France) thofe found where Mr. Z^^vr had lodged them^ 
the intercepted letters of Do£tor lienfefj were all read in 
evidence, as overt-^ads of the treafon refpeftively charg* 
ed on them, and William Gregg^s interrupted letter might 
in like manner have been read in evidence if he had put 
himfelf on his trial. Fo/lery 198. So in De Lamotti^ 
cafe, ante . and the rev. William Jachfoffs cafe^ B. R. 
Ireland. Ante . - 

For thofe papers and letters were written in profecu- 
tion of certain determinate pufpofes which were all 
treafonable, and then in contemplation of the offenders^ 
and were plainly connefted with them. But papers in- 
capable of fuch connexion while they remain in the 
hands of the author unpuhlijhedy as Mr. Sidney^s did, will 
not make a man a traitor : and, lord Hale, m the place 
laft cited, mentioneth two circumftances as concurrent 
to make words reduced into writing, overt-aft of com- 
pafling the king's death, that they be publijhed, and that 
they impart fuch compqffing, Fojler, 198. Vide the King 
V. James Napper Tandy. Ante 

Letters wrote and forwarded on their way, for the 
purpofe of a treafonable correfpondence, whether founds 
in the poflef&on of the defendant, or intercepted or 
flopped in the poft-office, may be read in evidence againft 
him on a charge of levying war, adhering to the king's 

enemy, 
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tntxh^f of coirtpafling the king's death, to prove the 
Ireafon. 

As in Lord Preston's cafe, before cited, papers 
found in his ctrftody after he had gone on board a boaty 
on the Thames^ and was in the aft of going abroad, and 
his cdndoft evinced evident circ urn fiances of fear and 
cocrcealment, lehich argued the intent of his voyage to 
be of the like nature with that which the letters were 
called for to prove, and therefore they were read ivithout 
proof of hand*writing.- 

On thts cafe of lord Prefton it is juftly remarked, by 
Mr. Loftf that the point there was not as it has been 
fometimes fiippofed, a cafe of mere cuitody, as in Syd* 
ney^s cafe ^ but a cafe of cuftody and conveyance con-*, 
nefted tvith the overt- adl laid in the indiftment of 
paifing on the (ea, and departing towards the kingdom 
of France, with intent " to deliver the traiterous initruc- 
<< tions in. the faid letters contamed, to the king's ene-; 
<« mies, in the faid kingdom then at war with England*** 
Gilb. Evid. by Loft. 787, 788. 

In Doftor Hensey's cafe, evidence was given of in- 
tercepted letters, the hand-writing of the defendant 
having been previoufly proved, i Burr. ^46. Ante -. 
And this evidence was received on tke authority of 
Gr^^'s cafe. 

So in the King,- ^. the ret. William Jackson, B. R^ 
Ireland, Eajler 1 795^. 

Mc. Lean, a king's meflenger, produced a paper found 
by him in the poiTeffion of Mr. William Stone, of Old-Ford, 
England. 

Ponfinhy, of counfel for the prifoner, objedied to the 
-reading of this paper, becaufe it was neither found in 
the pnfbner's 'Cuftody, nor in thef county, nor even in 
the .kingdom where die treafon was charged to have 
beert committed, and infifted mat the bare hand-writing 
without any thitig elfe, had never been held to be evi- 
dence ; and that the rule fcribere eft agere (which lord 
Clonmell faid was the rule) was never laid down in 
general terms but -in Algernon Sidney* s cz(c, where the 
attainder was afterwards reverfed bv parliament. 

The 
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Tbe^ Attorney General^ (right hori. Arthur Wolfsy) now 
lord KiLWARDEN, C. J. B. IL ahfwered, there is aii 
bvert-aft laid, to fupport which t^o papers ate proved iii 
order to fliew the purpofe of the pfifontr, who is the 
writer, and to give credit to his carrying on a cor- 
refpondetice with the vko periods to whoih thdfe papers, 
are directed. With that View we. bfer a paper in the 
})and-writing of the prifoner, found among tne paperk 
of his correfpoiident IVtlliam Stone^ in England, inform- 
ing him that he was arrived in Ireland, Warning him to 
make no further iite of the formei' addrefles on his let- 
ters, and other circuniftandes teiiding tb fhew that he 
was the medium through which ftich correfpondencb 
pafled tb France. We db riot dontend that this is to bfe 
given in evidence (ubftaritidlly ^nd (landing £rv itfelf, biit 
in fupport of the fa£ls dated. The legal diuindtibn i^^ 
where a nian writes a papet arid patts with It, fucb pap^ 
is evidence againft him. It is hot offered iio^ as an. 
evidence of an overt-a^l, but as a piece bf etidencb 
coming from the party accufed, to be made ufe of cur- 
rently with other evidence to tlie i*ahie efFedt, and therd- 
fore it (hould be read. V'lAt tienfefs cafe. Ahii 

Ponforiby^ in reply. This, likd every othet xftatter of- 
fered in evidence, whether oral. or written, is either Icgdl 
or not. tt will nbt cio to fay it is td make a part of die 
overt-a£l, at to donfirm the overt-a£l. An orvtrt'-iGt can 
hot be fuftahtiated by thrde or four, olr nihe dr ten, or 
any number of pieces of paper, unlefs each is in itfelf 
legal and admif&ble evidence ; it cafi .riot be pieced up in. 
the mariner attempted on the pat't of the ctown. Arid 
this paper is not proved ever to have bfeeri:pubii(hed by 
the prifoTier, nor evdn to have been in the kingdom of 
Ireland, nluch left in the county ^hcte he is charjged io 
tave cbmnlitted the treafori. ' What was the determink- 
fion in lord Prejioth Cafe ? It was thef e thoiight hcccf- 
fary that there (hoiild be an dvett-aa iri the counjty where 
the crime was cbmhiitted ; and, the cpUrt confirmed 
this obje£tion, in general by (hewing, as a reafon.why in 
that inftance it could not .avail on account of the defeh- 
ilaDt's having taken boat ih Middlefexy in purfuance of his 
treafonable defign, which they held fufficieritof anovert- 
31 ^ aa 
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a& in fiCddlefes, already proved in the county wlthoat 
refting upon the papers round elfewhere. 

DowN9> J. Lord Prefion took boat in Middlefex^ 
with the papers on him* And were not the papers ad* 
mitted againft bim in Middlefex^ where the incUdment 
was hidy becaufe they were evidence (hewing the itaeih- 
£on with which he' committed the ovcrt-aft in Middlefix^ 
namely, &e Caking boat .to go to France. 

ClonmelL) C.J« There is nothing faid that does 
_not affimilate this cafe to the cafe of the King againft 
,Hmfe%. . The evidence offered is either introdudlory or 
corroborative. Introdu^ry to what ? To one of the 
counts in the indiftment; either for adhering to the 
king's enemieS) or compaffing his death. What then is 
the evidence? That ne had given information to the 
enemy, in order that they might invade the country. 
Y0U9 (the prifoner'A counfel) may, perhaps, be able to 
explain tha^ Papers are found, and it can not be de- 
nied, in the. hand-writing of your client and in the hands 
. of his correfpondent, to whom, it is proved, that he 
wrote letters. Therefore this 4s evidence. How far the 
contents, may go in exphnation, or contradiAion, can 
only appear by reading the letter. 

Chamberiaine^ J. This is read only to fliew j^uo 
anim the letter was direded to Stone i and being in the 
hand-writing of the pifoner is evidence to go to the 
Jury. The only queftion is, whether a paper in his hand- 
writing in England may not be read to explain that which 
he has done in Ireland. The court over-ruled the objec- 
tion. Sampfir^^ Report v^Jaclforis tru 57, 5 8. 

In the £ime cafe — ^Aner fome, obje^ion by^he pri-^ 
loner's counfel founded on the rule that the beft evi- 
dence the cafe admits of muft be produced ) the court 
direAed to be read a letter in the hand-writing of A(r. 
Hoiford Stone y at Paris ^ to Mr. Home Tooke, in London, to 
fliew the whole connediion of a correfpondcncc pre- 
Ttoufly proved. The Attorney General having in anfwer ^ 
to the objeftion made, obferved that it was the beft evi- ' 
, dence, and that there could be no better ; Mr. Hoiford 
Stone being out of the reach of the procefs of the^court, 
and) even were he not, he could not be examined to 

criminate 
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criminate himfeif. But at all events the papor offered 
havins been got on the prifoner's table in Dublin} that 
18 in nil poSeffion, it was clearlv admiffible endend(e 
againft him. Sam^orfs Rep. Jacljosfs tri. 64. 

Lord Clonm£ll> C^ J» in charging die jury in the 
fame cafe (aid, and Downs andCHAMBBRLAiHE, jufticesy 
concurred, that letters of advice and. correfpondence of 
intelligence to the enemy, to enable them to annoy this 
country, or defend themfelves, writteii and fent in order 
to be delivered to the enemy, are, though intercepted in 
their progrefs, overt-a£ls of treafon in compalling the 
death of the king, and of adhering to his enemies* And 
then adverting to the cafe of Gregg^ before cited, he 
added, that fo it had been determined by all the judges 
of England in that cafe, where the indi£lmeiit bore 
ilrong refemblance to the prefent. It was true, in the pre-> 
fisnt cafe, the letters given in evidence had never reached 
their intended deftination, but were ftopped in the poft- 
office \ but that ^oes not alter the cafe : and the reafon 
is obvious and clear, for were that the cafe, no traitor 
could at any time be indi£led, however mifchievous the 
treafon, unlefs the letters written by him, or attempted 
to be tranfmitted by him, had gone to and been received 
by the peribn for whom they were intended ; in which 
cafe the traitor could never be laid hold of, until at leaft 
after the mifchief was done. Sampfon^s Report cf Jack* 
/on's trials 87. 



CHAPTER ra. 



Of written Evidence Jrom the Records and Proceedings of 
Courts of Law t Equity ^ and other Courts having compe^ 
tept jwnfdiBion* 

Htule ti)e iiSu 

THE final fentence, decree, or judgment of any fo- 
reign court which hath competent jurifdi£tion of the 
fubjeft determined before themi is concluflve evidence 
31a in 
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In any other court of concurrent jurifdiflion ; and there-* 
fore sin acquittal on a criminal charge in a foreig]> 
country may be pleaded in b^r of an indi£lmcnt for the: 
fame offence in Epgland. 

It is a bar, 'fays &tnLt?:R, Jtj/llcey J?, i?. becaufe a final 
determination in a <court havmg competent jurifdif^ioq 
is conclu(iv<^, in all courts of concurrent jvirifdi£lion. 
Therefore if 4^ having killed a perfon in Spain^ were 
jhere profecuted^ tric4, and acquitted, and afterward? 
indi£te4 \r^ Ifnglandj he niight plead th^ ||C(}uittal in 
SpMTi in bar. Bullet's It. P. 245. 

So in the King v. Hutchinson, ^9 Car. ?, f cited in 
3eak v, ThtRWHIT, Eajler^ 4 Jac. 2. ^. R. qnnq 
1688.) The defendant had killed a perfon named Coi/on, 
in Portugal, and was acquitted there of the nfiurder ; 
being after^ard^ apprehended in England for the fam^ 
fa£t, he was b^oi^ght into the court pf King's Bengh by 
iaiei^ corpus, wher^ he produced ai; ^xepiplification of 
the .record of his acquittal in Portugal ; but the kinj^ 
1t>eing very willing to have him tried in England for the 
ifame o^ence, it was referred to the confideration of the. 
judges, who all agreed that as he had been already ac-i 
quitted of the charge by the law of Portugal, he could 
|iot be tried again for it in England, 3 Mod. 194. Vide 
Beake y. fyrrei S. C. I Shower^ 6. Eajl. i Will. ^ 
Mary. 

In the King v. David Roache, Old'-Bailey, December 
Seffions, I77S> ^^^ ^^^^ point is recognized as law. The 
defendant was tried at a fpecial commiffion before BuRn 
. LAND, baron, AsToil, ju/Hce, and Glynn, ferjeant anef 
recorder of London, ixxt the murder of John Fergufon, at 
the Cape of Good-Hope, on the coaft oi Africa. 

The indidment was founded on flat. 33 Hen. 8. ca. 23. 
The p^ifoner pleaded auterfint acquit before Olaff Martini 
Begg, provincial fifcal of the fupreme court of criminal 
jurifprudence there : but withdrew his plea in bar, put 
in the general iflue, and was acquitted. Leach Cr. Ca. 
2 edit. 12$' Zedit. 160. 
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ISuIc tie iSfcono* 

But the fentence of a civil or ccclefiaftical court can 
not be pleaded in bar in a court of common law to an in- 
<!ki£lment ; nor is fuch fentence evidence on a profecutioa 
for an offence at common law, or by ftatute. 

Therefore to forge a will, is a capital offence, although 
the fuppofed teftator is living 5 and although at the time 
q{ the trial the probate was not recalled. 

As in the King, v. John Steeling, Old Bailey^ Sep-* 
tember SeJ^ons^ 1773, 13 Geo. 3. before Nares and 
AstiURST, Juftices, and Glynn, Serjeant and Recorder of 
Itondon, ' 

The indiftment was for forging the laft will and tef- 
Jament of Elizabeth Shuterj fpinfter, with intention to 
defraud the South-Sea company \ with five other counts 
for uttering and publiftiing the faid will, knowing it to 
be forged, and charging the prifoner with an intention to 
defraud, firft, Elizabeth Shuter\ and feqondly, Daniel 
Crofts. 

The circumftanccs were — ^The prifoner John Stirling 
was a young man inhabiting chambers in the temple \ 
and Elizabeth Shuter, the fuppofed teftatrix of the will, 
was his laundrefs. On the twentieth of February, 1773, 
the prifoner applied to the clerk of one Bijhop, a prodlor 
in Doftor's Commons, in order to prove the will of 
Mrs. Shuter, whom he reprefented to nave lived at Toot-- 
ingj in Surrey4 He accordingly took the oath before the 
furrogate, and the probate of the will was made out, 
and delivered to him. On Ae twehty-fecond of Fe- 
bruary, he took the probate of the will to the South-Sea 
houfe, and eptered it there with the proper clerks, in 
confequence of which, on the twenty-fifth, he went 
tp the proper offices, and fold out ^350 ftogk. 

The will was produced in evidence, in which Mrs. 
Shuter was made to give to her " dear mailer and very 
w good friend John Sterling, of the middle temple, folc 
<< executoir, /350, South-Sea annuities, and all her othqr 
f^ eftates and effefls in truil to make fale of, £^c. and 
out of the money arifing from fuch fale, to pay all 
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" hcT juft debts, &c. then to retain for his own benefit 
<« jf 30 for his trbublc as executor, and divide the rc-^ 
<* fidue among her relations/' who were fpecified : and 
it purported to be figped and delivered by her in the 
prefence of two witnefles. 

It appeared on the trial that the prcbaie was not r^ 
called. 

Eli%abeth Shuter was hcrfelf produced to prove that 
the fignature to the will was not her hand-writing, and 
the jury found the prifoner guilty. 

The judgment was however refpited on a doubt, whe- 
ther as the fuppofed teftatrix was living, the prifoner was 
legally convifted of having forged her lafi will and tefta- 
ment, there being no fuch inftrument as a laft will and 
ttftament in contemplation of law until after the death of 
the perfon making it. 

But upon the authority of the cafe of Ann Le^visj the 
judges were unanimou|ly of opinion that an inftrument 
may be the f^bjed; of forgery, although in iz,& it ihould 
appear impolTiblp for fuch an inftrument as the inftru- 
ment forged to exift, provided the inftrument purports 
on the face of it \p be good and valid as to the purpofes 
for which it was intended to be made. The prifoner rcr 
ceived fentence of death. Leach. Cr, Ca. 2 edit. 95« 
3 edit. 117. jFo?. 116. Vide Murphfs cafi^ 10 Si. Tr. 
183. PoJ . ^ 

Note. — In the Dutchefs of Kingston's cafe which 
follows, all the cafes relevant to this point are cited, ap* 
plied, and argue4 on. 

tlvk ti)e OCbirtt 

A fentence in the fpirit^^l court againift a marriage, 
in a fuit for ja6iitation of marriage, is not conclufive 
evidence to ftop the erown from proving the fame mar- 
riage in an indidment for polygamy ; for the validity of 
fuch fentence may be impeached for having been ob- 
tained by fraud. 

So ruled in the trial of Elizateti dutchefs £f Kingston, 
before the lords of Great Britain^ Aprils 1 776, 16 Geo. 3. 

The fads on which the indidment was founded were : 

Elhaheib 



Elhudetb Chudleigh, daughter of colonel Thomas CiuJletgi, 
of Qielfea college, was married to the honorable Au^us 
JAn Hervey^ (afterwards earl of Briftol) on the fourth of 
Augufty 1744, at the parifii church of Lainfton, in the 
county of Southampton, as appears bjr the regiftcr of 
that place* 

On the ninth of November, 1768," (he inftituted a fuit 
of jaOitati&n of marriage againft Mr. Hervey^ in the 
confiftory court of the bifhop of London, and on the 
tenth of February, 1 769, fentence was pronounced, *« that 
•• the faid Elizabeth Cbudleigh was and now is a fpinftcr, 
^< and free from all matrimoniat contrails and efpoufals 
•« with the faid Augujtus John Hervey."* 

On the eighth of March, 1769, Mifs Chudleigh was 
married, by fpecial licence from the archbifhop of Can- 
terbury, to Evelyn Pterpotnt^ duke of Kingfton. And 
on the ninth of January, 1775, an indi£tment of poly- 
gamy was found at Hicks's-hall, county of Middlefex, 
charging, " that Elizabeth the wife of Augujtus John 
•« Hervey^ efq. of Hanover-fquare, in the county of mid- 
** dlefex^ being then married, and then the wife of the 
*« faid Auguftus^ felonioufly did marry and take to huf- 
«« band Evelyn Pierpointy duke of Kingfton, the faid Ju-- 
" ^^iE// John Hervey being then alive,. &c.** 

llie proceeding beinjg removed into the court of King*s 
Bench by writ of certiorari^ dated the eighteenth of May, 
1775 5 ^^^'^ ^^^ ^^' fuperceded, and on the clerenth of 
November, 1776, another writ of certiorariy (igned York, 
iflued to remove the proceedings before the king in par- 
liament. 

On the fifteenth of April, 1776, the defendant was 
brought to trial before the lords. She pleaded not guilty 
to the indiflment, and immediately addreffed the lords 
thus : << My lords, the fuppofed marriage in the indi£^- 
«« ment with Mx^Hervey^ which is the ground of the 
^< charge againft me, was infifted upon by him in a fuit 
«« inftituted by me in the confiftory court of the right 
«* reverend lord bifliop of London, by the fentence cf 
«« which court ftill in force, it was pronounced, decreed, 
*< and declared, that I was free from all matrimonial 
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*» eontrafJs or cfpdufal» with the faid Mti Hervry r aW^j 
^< mjr lords, I am advifed that this fcntence, which i 
« now defire leave to offer to your lord (hips, (remaining. 
<' unreversed and unimpeached) is concluiive, and thaf 
•< no other. evidence ought to be received or ftated to 
*« your Iord(hips refpeding fuch pretended marriage." 

The Attorney General^ (Thurlyvj) firft . infilling on a 
tefervation of his right to objeA to the proceedings ia 
the ja£titation caufe whenever they fhould be oflFered iti 
evidence^ confented that the whole proceedings (hould be 
read ; that is, the original allegation of Elvzaheth Chudr 
lngh\ the crofs allegation delivered in by Mr. Hervey\ 
her anfwer ; the articles on which the proofs were taken; 
the depofitions, and the Sentence : and the lords then 
permitted the proceedings and fentence to be read, de 
bene ejfe ; and by the fentence it appeared that the de- 
fendant was declared free from all matrimonial cbntra£ls 
and efpoufals with Mr. Hervey, 

Mr. IVallacey for defendant, fubmitted. Tliis fentencd 
is conclufive, as long as it remains in force ; and of nt^ 
ceflity it muft be received in evidence in all courts and ivk 
all places where the fubje£t of the marriage can become 
a matter of difpute. The confljtution ot the kingdom 
has placed the decifions of the rights of marriage lolely 
in the ecclefiaftical court. The common law courts have 
no fuch original jurifdi^lion ; though marriages may 
come incidentally before them : but where the proper 
forum has given decifion upon the point, the conimoR 
law courts have never eiiamined into the grounds or 
queftioited the validity of the fenteilce. He cited a cafe of 
jaQitation in the arches, in the reign of WilL 3. Carthew. 
225. Bunting V. AddifigJhalL Ifj Eliz, 4 Co, 29. KenrCs 
cafcy ^Kep^ 41. BlackhatrCs r^, i Salk. 290. Hatfield 
and Hatfield, Viner. tit. Marriage, . Befitre the lords of 
England, Clews v. Batburfl^ 2 Stra, 960. t>e Ctfia v. 
VUla Realy 2. Stra. g6l. 

The above cafes, he obferved, refpe£ted cafes of mar- 
riage, but the jurifdidion of the ecclefiafltical courts was 
the fame in other inilances ; as in the probate of wills, 
and granting letters of admiftilEtration^ He cited Noel \. 

mus. 
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H^ilU^ 19 Car. a. I Lev. 235. and Branjby v. Kenuichf 
1 7 1 8. before the hrds^ an Appeal front Chancery, 

He then argued that the fame rules obtain with refpeft 
to every court of competent jurifdiAion> whether foreign 
or domeftic. The common law courts give credit to the 
ctecifions of all foreign courts of points within their pro- 
per jurifdi£tion, and do not examine into the fa£ts, but 
are concluded by the fentence. In fupport of this rule 
he cited^ 

' HuGH£s V. Cornelius, B, R. on a judgment of the 
French admiralty, Mich, 34 Car. 2. Sir Thomas Raym. 

473- , 

It 18 the fame in cafe of infurance ; and in refpe^ to 
the courts of admiralty ; whether prize or not prize, be- 
longs to that court, the jurifdidlion of that court decides 
upon the fubje£t. 

So the local cuftoms of foreign countries. Burrow v. 
JamienOf i Stra. 233. 

He infilled that in almoft every cafe where judgments 
or records of other courts have been the fubje£l of dif- 
cuflion, the fentences of the ecclefiaftical court have al- 
ways been cited and argued, as conclufive upon the fub- 
Jed in difpute, and the courts have uniformly adopted 
tfaofe cafes at law j but the attempt has ever been to dif- 
'tinguifh cafes immediately before the court from thofe 
determined by the ecdefiaftical jurifdiflion. So in Philips 
▼• Bury. Silnn. 468. 

He next cited Biddulph Farmer v. Ather. Trinity^ 
7.9 &* 29 Geo. 2. Com. B. tn which cafe the chief 
juflice faid-— If there is a lenience in an ecclefiaftical 
court declaring a marriage, if it could be proved by a 
hundred witnefles that the parties were never within five 
hundred miles of each other, the evidence is not to be 
received, but the judgment of the ecclefiaftical court is 
conclufive upon the point. 2 Jf^ilf. 23. 

He then obferved that though die cafes he had cited 
refped):ed civil fuits, yet no real ground of diftinftion 
could be made between criminal and civU proceedings. 
In civil fuits, courts go as far as poffible to relieve claims 
founded in equity and juftice: in criminal cafes, the 
leaning is always to the defendant^ and therefore fuch 
3 K evidence 



434 

eriittice 18 ftrong^r in a criminal profeeutioft. Int fdpi» 
port 6f this he cited — 

The EiNO <;. Vincent. Old-Baileyy 8 Geo. I.. In- 
diflmient {or forging a will of a perfonal eftate. On the 
trial the forgery was proved, but the defendant producing 
a probate, that was held to be conduiive evid^ce in fup* 
|>ort of the will, and the defendant was acquitted. 
t Strange /^St. But ride the King v. Sterling. Ante 

EiNC^ V. Rhopes, 12 6e(>. i.B. R. The fame do£lrine 
wa^ held. Defendant exhibited a bill in Dolors CommamSp 
as executor, and demanded probate. After long conteft it 
Was determined in favour of the will } and upon an appeal 
to the delegates this fentence was confirmed. After the 
fentence, the patties who brought it about fell out, and 
difcovered that the will which had been proved was a 
forgery^ The manner of giving relief Was to grant a 
commiffion of review ; but the perfon who had been iil-' 

iured and difappointed by this forgery, alfo preferred a 
all of indidment againft the perfons concerned in the 
aflt of fotgery. The Chief Juftice refufed to try the 
caufe whilft the fentence was in force ; but infilled that 
it fhpuld (land off until the fentence was laid out of the 
cafe by the decifion of the commiffioners under that 
commiffion of review, i Strange 703. Vide the King 
t;. Si'ERLlNG. Ante 429. 

The King v. Gardell wasalfb in point. It was an 
iiidiflment profecuted by Mr. Crawford^ a fellow-com- 
moner of ^een*s College^ for an affault. At the trial the 
defendant, who had adled by orders of the college, pro- 
duced the a£ls of the college, by which Crawford had 
been expelled. The judge declared, that as the college 
had the fole jurifdidion of the catife, their decifion was 
conclufive Upon him \ and it did not fignify upon what 
grounds they had gone ; for the effe£l of their jiidgment 
Was an excufe for the defendant, and fo long as it re- 
mained unimpeached and unreverfed, there could be no 
doubt but it furniflied pTote£lion to the defendant, or to 
fpeak more properly, a defence againft the indi^ment. 
The caufe was brought before the King^s Bench, and the 
judges there were unanimoufly of opinion that the' court 

had 
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had Aon€ right Bt the trial of the caufe to rejeft all cvt» 
dence upon the ground of thefe a^s of expalfion \ that 
the a£ts themfelves, being within the jurifdiflion of the 
college, were fufficient for the defendant to avail hlm- 
felf of, and that it was not competent to the profecutor 
of that indiftment to Ihew to the court that ihefc were 
not regularly or orderly done, or tliat they were invalid 
in any rcfpedl what foe vcr. And in that cafe the general 
doctrine was recognizedj that in all courts of compe- 
tent jurifdidlion^ their atts, however wrong they are, yet 
while they remain in force, are conclufive upon every 
other court : the cafes of ecckGallicit fentenee$, and 
many others^ Wjsre then mentioned. 

He called the attention of the lords to the cafea in 
Exchequer feizures, where condemnations arc given con- 
ftantly almoft without a defence, and yet all other courts 
are concluded by them ; and under all thofe authorities, 
for a fuccelTian of ages, he relied that the court would 
conceive that the fentcnce of the ecclefiaflicai court pro- 
duced, in a cafe clearly within their jurifdiflion, in a 
cafe in which they had diefole jurifdidion, was conclu* 
five* 

Mr. Mansfield^ on the fame fide, Hated the proceed- 
ings in the ecckftaftical court in obtaining the fencence 
of jaftitation : and argued that if that fen ten ce had the 
force which it was apprehended it muft have, it would 
of courfc follow that the indlftment mull fall to the 
ground \ becaufe the fole foundation of the criminal 
charge being the fuppofed marriage of the defendant 
with Mr; Her^ey^ this fentencc, if conclufive^ nnanfwcr- 
ably proves fuch marriage never cxifted. Then it fol- 
lows, as a confcquence, that this is the proper place and 
point of time to ilop the trial. Evidence ought not to 
be heard, if this fcntencc is conclufive, becaufe it would 
be hearing chat which could have no intention, no weighti 
oo confecjuencc, fo it would be nugatory to ft ate it. 

To fhew that the fcntence was conclufive, he took into 
conii deration the Hatute on which the profecution was 
founded, and the flate of the law before it was enai£led. 
The aft creates no new offence. It puniihc* nothing but 
what was puoilhable before, a fecond marriage, while a 
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former exifted ; and this has been an offence as long as 
the ecclefiaftical conftitution of this country has fubfifted. 
The ftatute makes no other alteration in die law, but as 
it fubje^s perfons committing this ofience to temporal 
profecution and punifliment before this zCt, fuch an of- 
fence could only be the obje£i: of ecclefiaftical cenfure and 
punifhment ; and the ftatute never intended to break in 
upon or alter the rights of the ecclefiaftical courts. The 
preamble fliews it was not the intent of the legiilaturc 
that a fecond marriage fhould be the ohjcGt of punifli- 
ment where there had been a fentence which prevented 
a fuppofed former marriage being binding upon the par-^ 
ties. The preamble fays, that divers evil-difpofed per-t 
fons being married, run out of one country into another, 
or into places where they are not known, and there be- 
come to be married, having another huftiand or wife 
^ving, to the great difpleafure of God and utter undoing 
of divers honeft mens' children and others. But it never 
was fuppofed by the makers of the ftatute that the per- 
fons defcribed in the preamble would go through the 
form and ceremony of a trial, and obtain a decifion in 
the ecclefiaftical court before fuch fecond marriage was 
to take efFe£t : but it is enough that in this a<^ there is 
aot any thing that tends to diminifli or break in upon 
the dominion of the ecclefiaftical courts, but that the 
ftatute left thofe courts, and the law relating to them, juft 
in the fame fituation as they were before. Now if this 
was an offence before the a£l, how was it punifliable ? 
What would have been the operation of fuch a fentence 
before this law ? Unqiieftionably a perfon taking a fe- 
cond huibaAd or wife, the firft being living, might have 
been made the fubjefk of piknifliment in the ecclefiaftical 
courts ; but fo long as the fentence remained, the rela- 
tion of hufband and wife could not exift, which alone 
muft be the foundation of a profecution : for the offence 
of taking a fecond huft)and upon this ftatute, the afl; 
upon which the whole proceeding is founded having 
aiade no alteration in the cafe,' the law remains the 
fame. Yet fuch a fentence in the ecclefiaftical court 
would not have made adultery lawful, or have made a 
marriage with a fecond huitHind or wife a good one j 
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but while the fentence fubGfted, it would have proved 
that there was no iirft marriage at any time by any par* 
ties interefted. Such a fentence as this may, however, 
be undone ; for it is a fundamental rule in the eccleGaf- 
tical courts, xhaXfententia contra matrimonium mn tranfibit 
in rem judicatam. 

He then pointed out that the courts eccIeGaftical 
might, on the application of any perfon interefted, al- 
low the inftitution of a new fuit to fet afide a former 
fentence, and on new evidence eftablifli the marriage 
formerly difTolved, from which he argued that the lords 
were not to conclude that by fan£li<Hiing the fentence 
produced, they either authorized adultery or gave efieft 
to fecond marriages while firft marriages fubfifted ; for 
at any time fuch marriage might be eftabliflied, notwith- 
ftanding a fentence againft it, when any perfon (houU 
think fit in a legal way, in fuch judicatures, to impeach 
that fentence : but what he contended for was this^ 
« that while the fentence remains, the matter is con- 
« eluded ; the marriage can not be proved to exift ; the 
<< relation of hufband and wife is deftroyed.'' 

Now, if this is well founded in the known pra£lice 
and law of thefe courts, the confequence will be, that 
this fentence muft now have the tStGt under a profe* 
cution on the zGt of parliament, as it would have had 
in a profecution in the ecclefiaftical court for an adul« 
tery or a crime againft the firft marriage. 

The cafes cited he confidered as proving his concIu« 
Sons ; fo did the rules of the courts of common law. In 
every inftance in which an iflue is joined in x\iok courts 
upon matrimony, they decide not: they, fend to the fpi- 
ritual courts to have the matter decided upon. So in 
cafes of dower, where it is denied that the widow was 
lawfully married, the temporal courts refer the queftioa 
to the fpiritual, and the decifion of the bifhop is final. 
So on queftions of legitimacy where baftardy is alledged. 
So on the probate of Mrills, and even on an indi£lment of 
forgery, a decifion of the ecclefiaftical court on the va- 
lidity of the will was held conclufive. The decifions of 
the court of admiralty are Hkewife conclufive ; and thofe 
of the court of exchequer^ concerning the revenue ; and 
there ^e many other inftances in which, after fentcnces 
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of courts haying competent jurifdi3:iony all other toun$ 
trt (hut out from inquiry into the matter, however it 
might appear that fuch fentences are not founded in 
truth. 

It may be hid in anfwer to thefe arguments, let ftich 
fentences be final and conclufive as they may, yet if ^ 
lenience be the efkd of agreement and coHufion, it ihall 
IMX be final, nor have a binding force : but if there be any 
ground to impute to this fentence fuch original as the 
pourts of common law call covenj or collufion, this is 
not the place in which fuch coUufion ought to be inquired 
into. Thofe courts which have the decifion of matters 
relating to marriage are fully equal to the decifion of 
fuch cbllufion, they may undo th^ir own fentences ; and 
it is not to be prefumed that they would encourage col- 
faifion, and they will on any oc(;aflon review their fen- 
tences when applied to by perfons mterefted. 

He then argued that the marriage in queftion was not 
fuch as the ftatute of James made an obje<% of punifh* 
ment. The preamble recited that the ftatute was made 
on account of temporal mifchiefs ; and though fuch of' 
fence was charged to be againft (rod and religion, yet 
if that had been the only evil apprehended from fucl^ 
mafii^ges, the legiflature would have left them to have 
been punifhed where all other oflFences againft religion 
are cognizable and puniftiable. It was the temporal mif- 
chief that produced the law ; but no temporal mifchief 
could arife from giving to the fentence fufficient weight 
to.ftop tfie profecution; for that fentence cpuld not m- 
jure 2iny huhian creature who did net chufe to acquierce 
under it ; for the femoteft ifTue might commence a fuit in 
the fpiritual cpurt, in order to get rid of it. Give it there- 
fore its utmoft force in favour of the defendant, it would 
only go to prevent a profecution where the marriage un- 
done was of fuch a fort that no human creature would 
have an intereft to fupport it. 

He then cited cafes to (hew that collufion was not the 
fabjeft of temporal inquiry ; but that fuch inquiry ought 
to be confined to the fpiritual courts. Kenn's cafe^ 7. Rep. 
41. Morris and Webber, Moore 225. Hatfield v. JE/a/- 
Juld. 
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Hid nelt objefi was; to fhew, from legiilative aatbority^^ 
that a collufive judgment in the fpiritual court could not 
be fet a(idc> but is final and conclufive. For this purpofe 
he c\tt& Jtat 9 Hen- 6. ^a. ii, intitled " Proclamations 
^< hcfore a wri? be awarded to a biihop to certify baf- 
•* tardy," by the preattiHe of which it appears that a 
certificate ot baftardy, though obtained by flagrant coven 
and collufiony is faid to h^ve fnch efFe£k that it ought, 
by the law of England, difinl>erit heirs ai>d their iiTue for 
ever : and then it provides that <• to efehew fuch fubtle 
« difinherifdna it is ordain^, tha4 in cafe of a Certificate 
« of muRer^ no manincr of certificate fliall be in anywife 
** put to prejudice, Wnd, endamage, oi* conclude any 
^< perfon but him or his heirs that was a party to the 
<< plea/' And then it. goes on to enoBf that, in future 
all proceedings of this fort (hall be attended with difi^erent 
proclamations that are ordered by that a£k, that it may' 
in future be Vnovfm when fuch c^rti^ate will be applied 
for to the fpiritual courts, and that aU parties interefted 
may have notice to make their objedions. — ^Tlfien does it 
not appear by this law, that ^e ciertificate or decifion of 
the ecclefiaftical court, in a cafe of baftardy, even though 
founded upon collufion, was decifive, when once it was 
formally received from the ecclefiaftical judge t And if 
it was fo, will it be a ftretch of the authority of that judi- 
cature, now to fay, that a fentehce in a caufe of mar* 
riage, which is sCs pieculiarly to be confined to their ju- 
rifdi^ion, ought to have the fame force i And if it ts 
not to have the fame force, wili it net be breakine i^ 
upon or evading that jurifdi^lton in a way never before 
done, if the Houfe of Lords ftiould now fufier this fen- 
tence in another place to be impeached and over- 
turned.r 

He then ftated the King v. ("ar, where the decifion 
of the fpiritual court upon a will is held to be decifive 
upon the cleared proof of forgery. Kelyng 43. i Sidtrf. 

254. 

To prefume that th« parties knew they were married, 
and that that confideration brought the defendant within 
the ftatute of Jamts^ would, he faid, be an impeach- 
ment of the fentence \ but another reafon (hewed (he 
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was not within the zQ, : the a£l did not mean, in all cafes 
to punifh a fecond marriage, where the former hufband 
or wife were found to be living, as where one of the 
parties is beyond the feas for feven years, with the know- 
ledge of the other party ; and as to the immorality of the 
cafe, as to the effe£t again ft religion and againft the eter- 
nal facred obligation of marriage, it remains exa£ily the 
fame, whether the hufband be on this fide of the chan- 
nel or the other. He then reviewed the feveral points 
he had made and concluded — " that upon the authorities 
♦< of law there was n^ ground to attach or impeach the 
" fentence ; that it was final and conclufive, of courfe 
« no other evidence ought to be received impeaching 
« the marriage ; that the indidment therefore muft fall, 
« and that as no evidence could be received, it would be 
«< idle, impertinent, and of no ufe to ftate it. 

DoBor Calvert i fame fide, agreed that when judg- 
ment is given by any court having original and direct ju- 
dication, though that may incidentally come before ano- 
ther court, that other court can not go into that queftion 
which has by a competent jurifdi^lion been before de- 
termined. From this he agreed, that as ecclefiaftical 
courts alone can determine an original queftion of mar- 
riage, no other court can examine their fentence ; and 
cited Kenn*^ cafe, and the cafe of Corbet. Coke 48, 
Ante 439. 

He urged, that perfons not parties, but interefted in 
the fentence of jaftitation might interfere or appeal 
within a proper time, and that the party again ft whom 
the fentence was obtained might appear afterwards and 
produce proof, and be heard upon it ; the reafon of 
which indulgence was, that by the canon law a marriage 
was held to be indifToluble, and therefore a fentence 
againft it could never be final. If therefore any body ap- 
pears who apprehends himfelf injured in the decifion, 
and has an intereft to fhew that the judgment was not 
duly obtained, ^ he may be heard 5 but while fuch a judg- 
ment remains unimpeached, it is conclufive. The au- 
thorities fhewed that when a fentetice determining on the 
point of jaftitation of marriage has been ofiered in any 
court coming in incidentally, it has been conftantly 

received^ 



teCciVed, but with this tcftriaiori, it iriuft be whci« thtf 
tnarriage has been dire£t]y in iiTue ; for if it be an inci^^ 
dental point only, it would not then be fatisfafbory. He 
spited Wdckman*B cafe in point. 

- He contended that the pfefent cafe was within the 
principle abovd laid down, the fentence under confider* 
ation being a dired detetminatioil on a marriage^ and 
: therefore not liable to the objedtion he had ftated ; and 
that being a dite£t determination, it wad conclufire in a 
court of common law^ as fiilly appeared by the cafes 
cited: While a fentence of this kind exifted, a wife 
could not be heslrd td have any claim on her huiband ) 
(he could not claim the teftitntion of conjugal rights; 
there was no light in which fbe could be uitderfto^ to 
be the wife, Until the marriage was again brought into 
queftion. He cited Mtllefeni v. Millefirtt, and Mays y* 
Brown, in the Prer^Mive Cmrti 1771. 

The queftion for the determination of thd lords would 
be on the marriage faid to be had with Mr. Hervey% but 
it was clear that any determination that might afie£t 
that right, might affe^ not only the perfons immediately 
parties to that fuit, btit the many connexions, relation* 
fhips, and new claims that arife upon marriage might be 
J)recluded by fuch a fentence. Suppofe the duke of 
Kingfton had ifliie by his marriage, it would be as much 
their intereft to eftablifh this fentence, as it would be 
the intereft of any other to impeach it ; and that fuch 
rights sis thefe (hould be determined in a criminal jurif- 
di^ion where the parties can. not be heard, is a pofition 
that never was yet maintained. ^Rex Vi Vincent, i &nf. 
481* Ante . The KiHg v. Rhodes, i Stra. 703. 
.erted by Mr^ Wailace^ as xhtKingy. RobertSi Ante 

So in the Kino v. Perry. The above cafes were re-* 
cognisfed ^t the Oid-Bailey. The judge ofiered to put 
off the trial, if the prifoner had a mind to plead the 
fentence of the ecclefiaftical court, which he refufed. 
But this cAk does not impeach the former determina- 
tions $ becaufe if the probate was not infifted or by the 
defendant, confequently not over-ruled by the court, 
thefe cafes remain in full force, and prove the principle 
contended for, that in a criminal court cafes of this fort 
ought not to be gone into. 

^ L Will 
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Will it be faid that this being a profecuCiOff m^ « 
fpecial afb of parliament, the crinoe confifts in haiviiig 
snanied two perfoos, that the marriage mvrft oeceflarily 
come under the confideration of that court whieh is^ta 
determine the crime ? and .thejr can not by the a& of 
parliament itfelf acquire an original niri£ii£lioB to tn^* 
quire into the right of marriage i I)oes tt not apply 
exa^ly » ftrong to the cafe <)S forging a will, for it 
is by exprefs sl& of parliameiit made death to forge a 
will; and it may as weQ be argued from hence that 
ercry criminal court has brthat a^ acquired an ori^ 
ginal juri£di£iion as to wiUs^ It can not be argued 
that a criminal court has jurif(H£tion of marriage y the 
court muft necefiarily inquire into fadt, but it tain not 
originally entertain fuch a queftion ^ and therefore it 
can not have an original jurifdi£tion upon the fraud 
and collufion. If any court is ever permitted to inquire 
into the queftion, it muft be a court having concurrent 
jurifdidiion, and then the queftion will be feen on a dif- 
ferent aground, becaufe a court having concurrent jurif- 
diAion has alfo the opportunities, and all the methods 
of inquiring into the original queftion. They being 
competent to determine the original point, it makes no 
confiderable difference whether it comes before them firft 
or vrhether it has before been determined by another 
court. A criminal court has no concurrent juriididion 
with, the ecdefiaftical court ; it can never entertain the 
abftrad queftion, "whether parties are man and wifej 
the only way that queftion can be taken up is inciden- 
tally ; and the authorities. (hew, that where an incidental 
queftion arifes, if it has been determined by a court 
having original }urifdi£lion, it ought to be copclufivet 
and that rule applies to the cafe now before the lords. 
For thofe and the other reafpns given, the Houfe of ' 
Lords wiH not recede from eftabliflied and legal pcin- 
ciples, or make a precedent ; but if there is good ground 
in law to fay that this fcntence ought to be conclufive to 
the point to which it is oflered, the .profecutor will not 
be permitted to go into evidence. 

Dodlor Wynne^ fame fide, having ftated the cafe, fub- 
mitted among other reafons that the marriage was the 
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w\j ha that fan make mny criminality i*i the cafe j and 
if that (.\€i has be^^n already decided on^ and that de* 
cilion is ill II in force, the profecutors are barred from 
going into evidctice upon it. He argued from all the 
rafea and poGtions btfore cited, and urged the great con- 
fuGon that mud arife, if the fentctice^ of courts were 
not allowed to take efFe^i, but that the matter might be 
examined over a^in, and a fubfequent fentence be given 
in another court contrary to the fentence fir ft given by 
tlie original jurifdiflion, the former fentence remaining 
unrepealed. This he illuftrated by inilances to prove the 
inconvenience and abfurdity of fuch pra^^kiee in civil 
cafes i and then argued that in criminal cafes the fame 
rules ibould bind as in thofe of a civil nature, as the 
evil eiFeftsin fuch cafes would be ftill greater. It could 
aot, he faid, be held in any cafe^ or in any country that 
a fentence which would be heid to be conclufive evi*- 
dcnce to avoid a civil demand, would not be held to be 
con clu five evidence and defence againft a criminal profc- 
cut ion. Iti petmMuj caufu hnigmus ifttirpntapidum ^, \%, 
II maxim of univerfal law. 

To fl^w the extraordinary and unufnal fteps which 
have been fomerimes taken by courts in cafe^ fimilar to 
the pre Cent to avoid a contrariety of fentences of courts 
having different and diftindl jurifdidioaS| he cited two 
cafes — 

BoTLE Tt- BoTLE, B.R* 1687, The fpiritual court 
again (I a woman, caufa jaBiiatwrns maritagii* The woman 
prayed a prohibition to the ecckrmilical courtt and the 
fuggeftion was» that this perfoui who now libelled again ft 
her in a caufe of ja£litationp had been indl£\ed at the 
ff Oions in the Oid~Baiiey for marrying hert he having a 
wife then living; that he was thereupon convifted, 
and had judgment to be burnt in the hajid, and therc^ 
fore they had no right to proceed, and a prohibition 
was prayed. Serjeant Ltv'mtx m that cafe moved for 
a confulcaiion, becaufe no court but the eccknadical 
court can examine the marriage. Upon the contrary^ it 
was faid tliat if a prohibition would not go, then the 
authority of thefe two courts would interfcrCj which 
might be ) thing of ill confcquencc : that if the lawful- 
3 L a ne(5 
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hth ot this tnartiage had been firft tried in the cotirt 
(Chriilian, the other dotirt at the Old^Bailey would have 
^iven Credit to their ferltence, and upon this ground and 
this principle mereljr, that there might be a contrari^y 
of fentences whiph woi^ld be irnifchievous. The court 
certainly went a great way, for it prohibited the ecclefi^ 
kftical court from proceeding in a marriage caufe inter 
vivoSi of which it has the cleared and moft uncontre- 
verted jurifdiftion. 3 Mod. 16/^. 

FuRSMAN V, FuRSMAN. This caufe began in theconf 
fiftory CQurt of Exeter. It was a caufe of reftitution' of 
fconjugal rights brought by the woman. The label wds 
£idmitted \ and then there was an appeal tp the court of 
Arches. The judge pronounced for the appeal, and was^ 
proceeding upon the merits of the caufe ; but upon the 
fourth of November, 1727, he was fcrved with a pto-^ 
hibition; The ground for obtaining the prohibition was. 
that Sarah Furffnan pretending to be the lawful wife of 
the faid Fur/man had indided him for bigamy in mar* 
rying another wife, and failed in proof of her own mari 
riage ; whereupon the faid Furfman wa9 acquitted, and 
therefore it was the faid epclefiaftical court ihould not 
proceed. ' 

• Now if a prior judgment in a matter in which a court 
can have only an incidental partial jurifdi£kion is a fuf-v 
ficicnt caufe for ftoppine all fubfequent proceedings in 
the fame cafe, even in the court which has the entire 
ordinary jurifdidion over the queftion, pn account of 
the ill confeiijuence that would enfue from the interfe- 
rence of the authority of the two courts, furely by parity 
of reafonihg, in a cafe where it appears that the couit^^ 
which the law and conftitution have entrufted with the 
entire jurifdiction oyer the matter in queftion, has al- 
ready taken cognizance of it and pronounced its fen- 
tence, the court of incidental jurifdiAion will give ^redit 
to fuch fentence, and conform its own fentence tp it. 
Surely this court will not, by bill of indifkment fet the 
fentence of the ecclefiaftical court entirely at nought, 
^nd brand an open and folemn marriage, confummated 
byA cohabitation and reputation of years with the name 
of a felony. A court of juftice will not hazard fUch 
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iQonfufiQa and icandal upon auxj fuggeftion or Mpretao»>' 
fioir of error jn'diic former. feiuence^ or fraud in t>btatii- 
tng it) but wxll kave it to be.examined by the ecdefiarfU. 
tical court, which ooljf bad jurHdiAion to examine. * In 
fiipport 'of this he quoted Sanchez ds Matrimonii lib, f^ - 
difp. loo. r/i. I. • • ' 

: Mr. Amrney General (Thurlow) now lord Thxx«LOW> 
for. the crown. The point is new, and noprincipU has 
been fta^ed to fupport it. The prifoner being arraigned 
and indited for felony, has pleaded not guilty, and iflqie 
is joined* In this (late of.the^^uTinefs, flie moves that 
no evidence fhnll be given or ftated to prove that guilt 
upon her which (he hath denied and put in iffue. Jones 
▼. Bow is the only cafe cited to fupport the motion, but 
it bears no relation or proportion to the prefent cafe. In 
the trial of jan eje£iment, the defendant admitting the 
plaintiffs title to be otherwife clear, avoided it by a fen- 
tence againfl: the pretended matrimony of his mother 
with Sir Robert Carr ; after which boCh parties married 
with other perfons j a fentence unimpeached in form or 
jubilance againft his own mother, from whom he was 
to derive title to his (late ; decifive, confequently, as a 
fine with non-claim or any other perfeA bar ; and fub^ 
initted to accordingly, for the plaintiff was called and did 
not appears Carth. 225. 

- Here, if the fentence (hould ever come properly under 
examination, it will appear to differ in all thpfe re- 
• fpe£ls. 

If this fentence be, as argued, a definitive and pre? 
clufive .objeftion to all inquiry, it ought to have been 
pleaded in bar y or it may be relied on in evidence of not 
guilty : but it can not (lop the triaL 

This being unprecedented, goes a great way to con^ 
elude againfl it. To fay that mch a rule would be in- 
confiftent with the plea, and repugnant to the record as it 
now (lands, feems decifive. After putting herfclf fot 
trial upon God and her peers, (he befeeches you not to 
hear her tried. 

Upon the general ground of the debate he obferved, 

that every fpecies and colour of the guilt was admitted ; 

fo that the co^rt iHjrpuld take the crime to be proved, with 

\ every 
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toftry hafe and ba|:efi»l aggraTationHl: mig^t admit; die 
firft marriage folemniy rekbrated, perfc£Uf confipB* 
mated ; the fecond wickedly brought abo^t^ by pra^^ifing 
a cbncerted/faud upon a court of jitftice to obtain a coU 
h&vt fentence ag»n(l the grft^ a circumftance of great 
aggr^yatloi). T9iien fhrr and Chadwici defended a biir«- 
g^amua; breakiilg and entering, under a pretence of ajti 
execution^ upon a judgement fraudulently obtained 
agatnft the cafuai eje£lor» it was thought to aggravate 
their crime, and they fuffered accordingly. OM-Bai/ey 
fejjions^ Afril^ 166$. K^plg^i ^l* I Suletf. 254, S. C 
Rflym.2^6. Foft.'J'J. 

The fentence being coUufiye is a nullity^: if fair, \t 
could not be admitted againft the king who was no party 
to the fuit. If admitted, it could not conclude in thiii 
ibrt of fuit, which puts both marriages in iffue. The 
objeftions arife from ^e general nature of the fenteiice 
propounded, which is never final \ from the parties who 
pould not by their a£): bind any but themfelves:, or 
thofe who are reprefented by them, or at poft, thofe 
who might haye intervened in the fuit ; from the nature 
of the prefent indidiment, which puts the marriage dir 
redly in ifiue, from the circumftances peculiar to this 
fentence^ which prove It to be collufive. 

Without adverting much to thofe particulars,, the 
counfel for the prifoner affe£led Jo lav down an univer- 
fal propofition ; th^t all fentea^es ot peculiar jurifdic* 
tions are not only admiiSble but conclufive evidence, and 
referred to many cafes not applicable* 

Burrofips V. Jamineau is nothing to this purpofe. The 
plaintiff infifted upon recovering, becaufe if the accep- 
tance (made in Leghorn L had been made here, it would 
have bound y but accordmg to the law of that place where 
it was made, the acceptance did not conilitute a contradi. 
The ptafntiff might, if he had been advifed otherwife, 
haye defended that fuit ; he aci^uiefced in the .deci6on. 
2 S/r#. 733. At^i 

Courts of adtniraity fit between nation and nation. 
They proceed in rem^ but they bind the property not only 
agatnft the apparent pofleSbr, but all the world, or elfe 
the very extftence of the court would be fubvcrted. 

Therefore 
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Therefore in Hughes v» Cornefurs the^ plaintiff failed in his 
ft£tion of trover^ although the verdict found his propertft 
and confequently the fentence of the Frcmh admiralty 
crtoueous; bccaufe the court had no jurifdiction over 
rhat femcncc, Tlie fame rcafon applies to Gn-tn and 
Waiiff, There is no appeal but to -the fword. Vide 
jinte 

The fame principle governs 2A to fei^uret in the £^- 
chequer^ where any perfon may come in and claim | 
which, if they negieifij they tacitly 'h\^^nt to the condem- 
nation* So of fcizures freed before the eommiflioners 
of aiUze. Vide jinte 

He then anfwcred the feveral other cafes by pointing 
out their irrelevancy to that before the court. In H (led 
th»t fen fences 'which are given by the bifhop, or his of- 
ficb1| by !|is own mere authority, had no pretence to 
bind or infiuencc any que ft ion which may a rife after in 
judicature : for fuch caufes punlHi no crime, try no right, 
proceed to no civil efFeftt but only profaitste amm^ m to 
reform fome enormity or negleft in rdiglous life ; and 
file wed from the dicrt'tats that fuch fentcticc can wot be 
finaL In all civil caufe^^ he obfer%'ed, the maxim '\% 
univerfali expedk reipubiic^ ut fines altquh fit ikmm* lo 
prodeedings pro faluti anlm^y the reafon of t lie thing b 
on the other fide. 

The acknowledged futility of fuch fcntences and ilic 
arguments drawn from them not being final to (hew that 
they were conclufive upon tke court, he treated witfi 
ridicule % the argument he faid was this — all the world 
(hali be bound by that judgment^ which the court who 
pronounced it hold for no judgment^ and will fuier to 
bind nobody. But fuch was the necefTity of the argu- 
ment, to give it any effe£t they were forced to a flume., 
tJiai this fort of fentence is the judgment of a civil judi- 
cature on a civil fubjc^, which is not true \ and to give 
it effe£l again fl otlicrs than parties^ they were forced to 
«dmit that fuch others may fet it adde, which is true* 
only becaufe it is no fuch judgment. 

He then obferved upon the foreral cafes flated on thi: 
mher fide. On tliataf tlie King v* Vtncmi lue obferved, 
tlic citing of it was an attempt to flievv that the authority 
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t( the ccclefiafiical tdurt had been mterpofcd bcfv^ceifif 
public juftice and the crime of forgery j but in that cafe 
the fupport of the will was not in queftion. It was pro-* 
duced in common fortn, which is riot binding even in'the 
fpiritual court, i Ra/L Rep. 21. 

In that cafe of Vincent the (j^ueftion was not whether the 
fentence fhould have credit in refpeft to the underftandv 
iag which the fpiritUal judges have in the ndes and courfe 
of their own law> but whether a probate granted of 
cottrfe> on the oath of the very piiarty charged with the 
forgery, ihaU be a full and conclufive baa: to thie profccu- 
tion. This is too monftrous to be left; upon the amhority 
ofa (bort smd fingle cafe, without condefcendrng to ex- 
plain what coniiftency it holds with public juffice; what 
refpefl to common fcnfe, will allow the crime of forgery 
or perjury to be defended by the allegation of that very 
fraud which the indi£tment meant to puUiih \ not dating 
any trial or judgment upon it, but merely that it had 
been pra£iiced. If the pretended executor had repelled 
the obje^iion of forgefy, even in that court, it would 
have borne feme countenance at lead, but the fraud 
pa&d without jexamination where in the nature of thd 
proceedings none could be had. 

The King V. Rhodes proves nothing, for it Was merely 
a queftion of direAion, whether the court woruld pro-^ 
cced to try the forgery of art iiiftturaent, while the pro- 
perty to be afie£ted by it rtxmintd/ub jtuHce. i Stra. 703^ 
jfute .4 ■ • ' . 

Thie 18 a matter of great confeqnence to public jufticev 
at the fame time it is die fort of cafe which muft happeft 
feeiquently. The fraud wae frequently pra£Hfed m the 
late war upon failors ) and if this rule had exifted,: could ^ 
never have been -puniQied. He then quoted Stirling^ 
caie in contradiAton to thofe cited ^ ^nd concluded hh 
argument on thofe criminal cafea by obferving he could 
not bring himfelf to imagine it would be entertained a« 
a ierious opinion, that the mere perpetration of a crime 
may be pleaded in bar to a profecution for it. This is ^ 
ceruinly not for the intereft of juftice, nor for th^ ho- 
nour pf the fpiritual court, becaufe it would take away 

from 
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from that jurifdi£lion one guard againft falfliood and 
fraud of which every other is ppflefled* 

Whatever may be faid in the inftanc^ of forgery, per- 
jury, and other frauds upon the fpiritual courc, where 
the criminal court may feem to impeach their fentences, 
trithout afluming any jurifdi^on in the loatter of thems 
in this cafe it is impoffible to alledge, chat the criminal 
codrt is not fully competent to decide upon the nffaole 
matter of the indidment, particularly on both the mar- 
riages there ftated as conftituting the crime. 

It had been laid down, that this crime was form^ly 
punifhed by the canon law, and in the ecciefiaflical 
court ; and that transferring the puniihment of it from 
the ecclefiaftical to the temporal jurifdi^ipn ihould not 
prejudice any defences which the party might have fet 
up in the firft court. In order to make that obfervation 
bear, fome proof (hould have been added, that this fen- 
tence would have barred fuch a fuit however promoted, 
tKcept'tom rH judicata. Then fuppofing this jurifdidion 
no better than concurrent, this court might have been 
barred, pari ratione. But it is already eftabli(hed from 
ecclefiaftical authorities that no fuch exception would lie 
in that law, and the fame thing is no lefs g:ue in our 
law where the court can by any means take cohufance of 
the right of marriage. As in Dower, Robins v. CrutchUj^ 
%Wilf. ii8, 127. 

Nay the very ftatute on which the indidmeftt is 
framed pft)ves the fame thing. It excepts the cafes 
where the former marriage is diflblved, or declared void 
by fentence, or was contraded under the age of confent ; 
all which, otherwife, would have been liable under an 
indidment for felony. &tat. 1 Jac. i. ca. \\. Irijb 
Stat. 10 Car. I. ca.2l. 2 Stat, at large, 82. J^c. i. 

He thei^ anfwered feveral of the other cafes cited c^ 
part of the defendant, and obferved upon them that 
more pervcrfe inferences were never extorted from any 
cafes Uian from thefe. A court of Oyer and Terminer is to 
determine without hearing, for this fpecial reafon, that 
it will be final. A court of dire^, complete, and ex- 
clufive jurifdidion, is to be bound and governed by one 
3 M of 
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of no jurifdi£lion, either dire£): or indired^i on the 
matter. A court which decides once for ever, is to 
be bound by one which never decides. The fentenc« 
remains opei^ for further examination ; let it therefore 
be adopted without examination^ in order that it may 
never be examined. 

He confidered all he had faid unneceflary, for there was 
no fentence to combat with $ what was called a fentence 
was admitted to be^ and fo the court muft take it^ coir 
lufive and fraudulent in every view ; and the defendant's 
counfel have contended that fuch a collufive fentence 
{hall bind the court. To prove fuch fentence a nullity 
as to thofe who were not parties to it, he cited 44 £dw. 3, 
45. b. 3 Co. 78. Dier, 339, applicable to the ecclefi- 
aftical court. Gaiven'y. Roche^ i Vefey^ i^^^ G/j/i. 14. 
^Uefl. 12. Lloyd V. Maddox. Moory^if. 

He then examined the arguments on this point ufecl 
on the other fide, and concluded with faying : The mo^ 
tion is not admiffible. It is inconfiftent with all order and 
method of trial to debate imaginary topics of defence 
before hearing the charge, and for the court to refolvc 
abftraft ^eftions upon hypothetical grounds. 

The Solicitor General argued on the fame fide, and to 
' ihew that fuch fentence was no bar to an indi^ment, he 
(iited. 

The King v. Richardson and Carr, Old-Bailey Sep- 
Member fejjionsj 1^6^, The defendants were indifted for 
having forged a receipt for the payment of money with 
intent to defraud A. B. a feaman, intitled to wages. 
Upon the trial it appeared that the receipt was given 
in the name of Jane Stewardy who was the fuppofed ex^ 
ecutrix of the will of A. B. which had been proved by 
the defendant Carr upon the oath of the other defendant 
Richard/on. Baron Perrot, who tried the prifoner, was of 
opinion that the prifoners ought to be acquitted of the 
charge of forging a receipt for the money j but being 
fatisfied from the evidence that Richard/on had forged 
the will, notwithftanding it appeared in the trial before 
him that a probate had been granted to that will, he re- 
manded Richard/on to gaol to take his trial for the forgery 
of the will. Richard/on was accordingly tried in OBober 
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feJJionSi 1 765, for forging the will of John Steward^ a 
knarine)r. The officer of the prerogative court pfoved 
upon that trial, that the will was brought to his office 
by RichardfoHy and a probate of that will granted) and 
Upon that proof he was convifted and executed. 

This and the cafe of Sterling refute that of the King 
▼. Vincent. The only authority to fupport the argu- 
ment that the fentence of an ecclefiaftical court is a bar 
to an indifltnent. Ante 

Mr. Dunning^ to the fame point, faid it would be ini- 
pertinent to be labouring to prove that when a fubjeA 
is examined into, in the cbarfe of a criminal inquiry, 
undet the form of an indi£bment or of an information, 
what has pafled or may pafs in the courfe of a civil in- 
quiry on the fame fubje(^ and the fame queftion is not 
regarded, but is not admitted. In the inftaiice that was 
put and in many others it is perfe£lly notorious, and 
therefore neither requires argument nor proof that the 
p#adiice is certainly fo. Let a man be acquitted in a 
court of criminal jurifdiftion it does not preclude a 
party, complaining of an injury arifing from that ad, 
which in a criminal court has been presented as a crime 
from fceking redrefs for the civil injury ; and vice verfa^ 
the fate of fuch an a£^ion can not be inquired into, much 
lefs can it preclude the proceedings in a fubfequent cri- 
minal inquiry taking its rife from the fame ad:. It has 
been inquired into in a court of one defcription, it is 
now inquiring into in a court of another defcription. 

One reafon, and there are many others, why courts 
of criminal jurifdi£lion do not admit any account of what 
has pafled upon the agitation of the queilion in a court 
of civil jurifdidion, may be the liability to fraud and coi- 
luGon ; for it is obvious that if this would do, if the fen- 
tence of a court of fuch jurifdidion, whether ecclefiai^ 
tical or temporal, will conclude a criminal inquiry, the 
receipt is of ample ufe, aa^d all men may, if they pleafe, 
cover themfelves againft the penal confequences of their 
crimes by inftituting a friendly fuit. Some fuch we have 
known to be fo conduced as to efcape the attention of 
the judges, who have not found out until after the cuufe 
3 M 2 har' 
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Jias been decided that the caufe has been colluriye. Cafes 
of this fort are fo open to fraud and collufion, that for 
this reafon if there were no other, the courts • of crimi- 
nal jurifdicliort will always rejeft fuch evidence. He 
denied the King v. Vincent to be law ; the fuppofition 
that it was fo, if it ever exifted, was removed by the dif- 
ferent opinions held, upon the fame point, by the judges 
who have fuccceded in the fame court, and to whofe 
knowledge or ability no man could objedl. The King 
V. Sterlingy he was aware might be attempted to be dif- 
tinguiihed, by faying that the qucftiondid dot occur, the 
objeftion was not taken in this or the other cafe, but 
knowing before whom thofe criminals were tried, no 
fuch objeftion could have efcaped the judges, if it had 
been founded in law, although no counfel objected to 
it, or although the criminals perhaps had not the affift- 
ance of counfel ; therefore that cafe may be confidered 
fairly difmifled, and the fubfequent cafes carrying an au- 
thority againft the defendant rtiore than overturn it. 
But the King v. Vincent has no refemblance to the fentence 
now offered ; it was an official inftrument necefTary to 
give fandipn to a legal trial. Letters of adminiftration 
or a probate maybe admiffible, but it does not follow 
that a fentence like this is admiffible in this court : if it 
be, it muft be equally admiffible on all fides. It is ar- 
gued that this court fhould receive it, fhould aft upon 
it, fhould conclude upon it. Why ? Becaufe it is a 
fentence refcinding the marriage, declaring that there 
was no marriage, that is the import of this fentence ; 
and therefore it operates in the defendant's favour, and 
therefore it happens that her counfel produced it. Let 
the cafe be inverted ; let it be fuppofed that whipn this 
lady inflituted that fuit, the party who was the objeft of 
it, had fupported that defence, as he was very well able 
to have done, and that in confequence the caufe had 
ended in a declaration or a fentence that there was a 
marriage, in that cafe would it have been evidence on 
the part of the profecutor ? Would it have been attend- 
ed with thofe confequences which are claiming for it 
now on the part of the perfon profecuted ? Would the 
Houfe of Lords have endured that the profecutor would 
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have come here, to fupport ibis indictment by no other 
evidence than the produClion of a fentence in a fuit like 
this in the fpiritual court, by which that court had de- 
termined Mr. Henfey and the lady he had married were 
hufband and wife ? Every mind muft revolt at the hard- 
(hip and injuftice of fuch an idea ! And yet is there 
any thing more true than that a record cannot be evi-» 
dence of one fide, which if not, if it had imported the 
reverfe, have been evidence and with equal force with 
the other ? It was one of the fundamental rules to de- 
termine what evidence of this nature is or is not admif^- 
fible, that if it could not have been admitted on behalf 
of the party objefting to it, fuppofing its Import bad 
been favourable to him, fo neither fhall it be admitted 
on behalf of the perfon propofing it. In order to fup- 
port this indictment, fomething more than fuch a fen- 
tence will be required from the profecutor; and it is 
clear that the legiQature in making this new provifion 
meant that the fa£l Qiould be inquired into, as all other 
fads are inquired into ; that the relation fhould be proved 
by thofe who were witneffes to it, by thofe who can 
prove the confeiTion of the parties to it, or by thofe who 
can give fuch other evidence as courts of criminal jurif- 
diClion are authorifed to a£l upon. Can any thing^ 
then be more obvioufly unfuitable to juftice than that 
the inquiry fhould be precluded by a record in favour 
of one of the parties, which might have been as favour- 
able to the other party, and which if it had been would 
not have been regarded. He then anfwered the (e- 
veral other points previoufly agitated in the cafe. 

Doftor Harris fpoke, and ably on the fame fide. 

Mr. Wallis replied to all the objedions, and was fol- 
lowed by DoSor Calvert, 

It was then ordered by the court that the following 
queftions be put to the judges, viz. 

Firfty Whether a fentence of the fpiritual court againft 
a marriage in a fuit of jaditation of marriage is conclu- 
five evidence fo as to ftop the counfel for the crown from 
proving the fame marriage in an indidment for poly- 
gamy i 
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Second^ Whether a<lmitting fuch fentence to be cotl- 
clufive upon fuch indiftment, the counfcl for the crowii 
may be admitted to avoid the effedl of fuch fentence, h^ 
proving the fame td have beeil obtained by fraud or col- 
lufion. 

The Chief Justices of the Common Pl^as delivered 
the unanimous opinion of the judges with their reafons, 
and fome obfervations on what pafled in argument. 

What has been fald at the bjtt is certainly true, as i 
general principle, that a ttanfaftion between two parties 
in judicial proceedings, ought not to be binding upon a 
third ; for it would be unjuft to bind any fierfon who 
could not be admitted to make a defence, or to examine 
Witneffes, or to appeal to a judgment he might think 
erroneous, and therefore the depofition of witneffes in 
another caufe, in proof of a faft, the vetdift of a jury 
finding the faft, and the judgment of the court upon 
the faft found, although evidence againft the parties, 
and all claiming under them, are not in general to be 
ufed to the prejudice of ftrangers. There are fome ex- 
ceptions to tiiis general rule. 

From the variety of cafes relative to judgments beirig 
given in evidence in civil fuits, thefe two dedu6l:ions 
feem to follow, as generally true : Firjl^ that the judg- 
ment of a court of concurrent jurifdiftion direftly upon 
the point, is, as a plea, a bar, or as evidence conclufive 
between the fame parties, upon the fame matter direftly 
in queftion in another court. Secondly y that the judg- 
ment of a court of exclufive jurifdiftion direfltly upon 
the point, is, in the like manner, conclufive upon the 
fame matter, between the fame parties, coming inci- 
dentally in queftion in another court* But neither the 
judgment Of a concurrent or exclufive jurifdiftion is 
evidence of any matter which came collaterally in quef*- 
tioii, though within their jurifdiftion ; nor of any mat- 
ter incidentally cognizable ; nor of any matter to be 
inferred by argument by the judgment. 

Upon the fubjeft of marriage, the fpiritual court has 
the fole and exclufive cognizance of queftioning and At-* 
ciding, ditedlly, the queftion of marriage ; and of en- 
forcing fpecifically the rights and obligations refpe£ling 
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perfons depending upon it ; but the tempord courts have 
the fole cognizance of examining and deciding upon all 
temporal rights of property ; and fo far as fuch rights 
are concerned, they have the inherent power of deciding 
incidentally, either upon the faft, 9r the legality of 
marriage, where they lie in the way to the decifion of 
the proper obje£ls of their jurifdi&ion : they do not 
want or require the aid of the fpiritual courts, nor has 
the law provided any legal means of fending to them 
for their opinion, except where, in the cafe of mar- 
riage, an iifue is joined upon the record in certain real 
writs, upon the legality of a marriage, or its immediate 
confequence, " general baftardy ;" or in like manner in 
fome other particular inftances, lying peculiarly in the 
knowledge of their courts, as profeilion, deprivation, and 
fome others : in thefe cafes, upon the iflue fo formed, 
the mode of trying the queftion is by reference to the 
ordinary; and his certificate ^yhen returned, received, 
^nd entered upon the record, in the temporal courts, is 
a perpetual and conclufive evidence againft all the world 
upon that point, which exceptionable extent on what- 
ever reafons founded, was the occafion of the (latute of 
the 9 Hen. 6. requiring certain public proclamations to 
be made for perfons interefted to come in and be parties 
to the proceeding. But even in thefe cafes, if the ordi- 
nary ihould return no certificate, or an infufHcient one; 
or if the ifTue is accompanied with any fpecial circum- 
ftances, as if a fpecial ifTue, triable by a jury, is formed 
upon the fame record ; or if the efFeft of the fame ifTue 
is put in another form, a jury is to decide, and not the 
ordinary to certify the truth; and to this purpofe fir 
William StaunfGrd mentions a remarkable inftance. Bi- 
gamy was triable by the bifhop's certificate ; but if the 
prifoner, to avoid the charge, pleads that the fecond 
efpoufals were null and void, becaufe he had a former 
wife living, this fpecial bigamy was not to be tried by the 
bifhop's certificate. 

So that the trial of marriage, either as to legality or 
fa£l, was not abfolutely and from its nature an obje£l 
4iliem forj^ 

There 
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There was a time when the fpiritual courts wiftied 
that their determinations might, in all cafes, be received 
as authentic in the temporal courts, and in that folem^ 
aflembly 6( the king, the peers, the biftiops, and judges, 
convened for the purpofe of fettling the demands of the 
church, by -Edward the fecond, one of the claims was 
cxpreffed in thefc words : *< 5/ aliqua caufa^ vel negotium, 
•* cujus cognitio fpeBat ad forum eccleftafiicum^ et coram «-- 
«< clejiaftico judice fuerit fententialiter terminatumy et traft" 
^^ fterit in rem judicatamy nee per appellationem fuerk ftif^ 
** penfum ; et poji modum^ coram judice feculari fuper eadtm 
•^ re inter eafdem^ perfonas quejiio moveatur et provetur per 
<* tejies vel injlrumenta^ talis exceptio in foro feculari non 
<^ admittatur.*' The anfwer to which demand was ex- 
prefled in this manner : " ^ando eadem caufa diverfis 
*< rationibus coram judiqibuf ecclefiaflicisy et fecularibusj ven» 
«* tilatur^ dicunt quod (non objlante ecclefiafiico judtcio J curia 
f< regis ipfum irdBet negotium, ut ftbi expedire videiur*^ 
For which lord Coke gi,ves this reafon, " For the fpiri- 
«^ tual judges proceedings are for the correftion of the 
** fpiritual inward man, and pro faluta animay to enjoii^ 
•* him penance 5 and the judges of the common law 
«* proceed to give damages and recoi?ipence for the 
*< wrong and injury done," and then adds, " and fa 
*« this article was defervedly rejefted.'* 2 Infl. 22. 

And the fame demand was made, and received the 
fame anfwer, in the third year of king James the firft. 

It is to be obferved, that this demand related only to 
civil fuits between the fam^ parties 5 and that the fen^ 
tence fliould be received as a plea in bar. But this at* 
tempt and mifcarriage did not prevent the temporal 
courts from fhewing the fame refpeft to their proceed- 
ings as they did to thofe of other courts. And there- 
fore, where in civil caufes they found the queftion of 
marriage direftly determined by the ecclefiaftical courts, 
they received the fentence, though not as a plea, yet as 
a proof of the fact, it being an authority accredited in 
a judicial proceeding by a court of competent jurifdic- 
tion J but ftill they received it upon the fame principlfe$j^ 
^nd fubjeft to the fame rules by which they admit the 
ads of other courts. • 
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Hence a fentence of nullitjr^ and a fentence of affir« 
inance of marriage, have been received as conclufive 
•vidence on a queftion of legitimacy, arifing incidentally 
upon a qiaim to a real eftate/ 

A fentence in a caufe of ja&itation has been received' 
upon a title in ejeftment, as evidence againft a marriage, 
and in like manner in perfonal a£kions, immediately 
founded on a fuppofed marriage. 

So a diTtA fentence, in a fuit upon a promife of mar- 
riage, againft the contra£l, has been admitted as evl* 
dence againft fuch contra£l, in an adion brought upon 
the fame promife for damages, it being a dired fentence 
of a competent courts diiproving the ground of the 
aflion. ^ 

So a fentence of nullity is equally evidence in a per<- 
fonal a^iion againft a defence found upon a fuppofed 
coverture. 

But in all thefe cafes the parties to the fuits, or at 
leaft the parties againft whom the evidence was received, 
were parties to the fentence, and had acquiefced under 
it; or claimed under thofe who were parties, and had 
acquitfced. 

But although the law ftands thus with regard to civi/ 
fuitSf proceedings in matters of crime, and efpecially of 
fe/onyf fall under a different confideration : Fif^y becaufe 
the parties are not the fame ^ for the king, in whom the 
truft of profecuting public offences is yefted, and which 
is executed by his immediate orders, or in his name by 
fome profecutor, is no party to the proceedings in the 
ecclefiaftical court, and cannot be admitted to defend, 
examine witnefles in any manner, intervene or appeal : 
Secondly^ fuch doflrines would tend to give the fpiritual 
courts, which are not permitted to exercife any judicial 
cognizance in matters of crime, an immediate influence 
in trials for ofiences, and to draw the decifipn from the 
common law, to which it folely and peculiarly belongs. 

The ground of the judicial powers given to ecclefi- 
aftical courts, is merely of a fpiritual confideration, pro 
corre^ne mdrumj et profalute aninut. They are therefore 
addreifed to the confcience of the party. But one great 
objed of temporal jurifdidlion is the public peace; and 
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enmes ^gainft the t>ub1ic peace are wholly, flnd ki all 
tfieir part^, of f^emporal cognizance alone. A felony by 
(Cofnmon law was alfo fo. A felony ty ftatute b^ome* 
fo at the moment of its inftitution. The temporal cour^ 
alo^e can expound the law, and judge of the crknei 
and its proofs ; in doing fo they muft fee with their own 
eyes, and try by their own rules, that is, by the com- 
mon law of tte land ; and it is the truft and fwom duty 
of their office. 

WJien the ads of Hinry^ the eighth firft declared what 
marriages (hould be lawful, and what inceftuoua, the 
temporal courts, though they had before no jurifdidion, 
and the afts did not by exprefs words give them any 
upon the point, decided, incidentally, upon the con- 
ftru£lion, declared what marriages came within the Le- 
^itical degrees, and prohibited the fpiritual courts from 
giving or proceeding upon any other conftruflion. 

Whilft an antient ftatute fubfifted, by which perfonal 
punifliment was incurred on holding heretical doctrines, 
the temporal courts took notice incidentally, whether 
the tenet was heretical or not, for <« the king's courts 
« will examine all things ordained by ftatute." Vide 
Jftat. 1 Hen. 4. ca. 1.5. 

When the ftatute of William 3. made certain Waf- 
phemous do6^rines a temporal crime, the temporal courts 
alone could determine whether the doftrine complained 
of was blafphemous, fo as to conflitute the crime. 

If a man (hould be indi£led for taking a woman by 
force and marrying her ; or for marrying a child with- 
out her father's confent ; or for a rape, where the de- 
fence is "that the woman is his wifej" in ^11 thefe 
cafes the temporal courts are bound to try the prifoner 
by the rules and courfe of the common law, and inci- 
dentally to determine what is heretical, and what is 
blafphemous ; and whether it was a marriage within the 
ftatute, a marriage without confent ; and whether, in the 
laft cafe, the woman was his wife : but if they (hould 
happen to find, that fentences in the refpeftive cafes^ 
had been given in the fpiritual court upon the herefy, 
the blafphemous doftrines, the marriage by force, the 
marriage without confent, and the marriage on the 
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fi^ ; and the court nauft tpcevrc fu^h fentences as anif^ 
clufive evidence^ in the Qrft inftance, without looking 
into the cafe, it would. veil the fubftantial and ^fk&i\(^ 
decifion, though not the eognissance of the crimes in 
the fpiritual court^and leave to the jury and the temporai 
courts, nothing but a nominal, form of proqeedijt^ upon 
what would amount to a predetermined coiYvi£cion or 
acquittal, which muft have ^e eflPed of a real prpMbition^ 
fince it would be in vain to prefer an ifidi^nient, where 
an Z&. of a foreign court (hall at once feal up^the lips of 
the witnefles, the jury, and the court, and put an entire 
ftop to the proceedings. ^ 

And yet it is true, that the fpiritual courts have no ju<» 
rifdi£lipn, dire£kly or indiredily, in any matter not alto<* 
gether fpiritual ; and it is equally true, that the temporal 
courts have the fole and entire cognizance of crimes, 
which are Mrbolly and altogether temporal in their nature^ 

And if the rule of evidence n^uft be, as it is often de- 
clared to be, reciprocal, and that in all cafes„ in which 
ientences favourable to the prifoner, are tQ be admitted 
as conclufiye evidence for him ; the fentences, if unfa^ 
vourable to the prifonev, are, in like manner, concluGve 
evidence againft biip ; in what iituation muft the pri* 
foners be, whofe life, ot liberty, or property, or fame, 
refts on the judgments* of courts, which have no juriC- 
di£lion over them in the predicament in which they 
ftand ? and in what fituation are the judges of the com- 
mon law, who muft condemn, on iJie word of an e&- 
clefiaftical judge, without exercifing any judgment of 
their own ? 

The fpiritual court alone can deprive a clergyman. 
Felony is a good caufe of depriva^on. Yet in lord 
Hobarfs reports it is held, that they cannot proceed to 
deprive for felony, before the felony has been tried at 
law; and, though after conviction they may zGt upon 
that, and make the convi£tion a ground pf deprivation, 
neither fide can prove or difprove any thing againft the 
yerdid ; becaufe, as that learned judge declares, << It 
«< would be to determine, though not capitally, upon a 
<< capital crime, and thereby Judge of the nature of the 
<« crime, and the validity ot the proofs ; neither of 
M which belong to them to do." 
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If therefore fuch a fentence, even upon a matter with^ 
in their jurifdiflion^ atid Before a felony committed^ 
ftould be concluiive evidence, a trial for a felony com-^ 
mitted after, th^ opinion of a judge incompetent to 
At purpofe, refulting (for aught appears) fi^om incom- 
petent proofs (aa fuppofe the fuppletory oath) will diredl 
or rule ^ jury, and a court of competent jurifdi£tion^ 
witliout conironting any witnefleSi or bearing any 
proof ^: fer the queftion fuppofes and the truth is, that 
the temporal court does not, and cahiiot examine, whe*^ 
ther the fentence is a juft conclufion from the cafe, 
either in law or fa£k ; and the difficulty will not be re^ 
fhoved by prefuming that every court detern^ines rightly^ 
becaufe'it muft be prefumed to, that the parties did 
right in bringing the full and true cafe befoire the court { 
and if they did, ftill the court will have determined 
rightly by the ecclefiaftical laws and rules, and not by 
thofe laws^nd rules b| which criminals are to ftand or 
fall in this country. 

• If ^he reafon for receiving fuch fentence is, becaufe 
It is the judgment of a court competent to the inquiry 
then before th^m ; from the fame reafon, the determin- 
;ition of two juftices of the peace upon the fa£t or vali- 
dity of a marriages in adjudging a place of fettlement, 
inay hereafter be offisred as evidence, and give the law 
to the higheft cburt of criminal jurifdif^ion. 

But if a dired fentence upon the identical queftion, in * 
a matrimonial caufe, (hould be admitted as evidence, 
(though fuch f<$ntence again ft the marriage has not the 
force of a final decifion, that there was none) yet a 
caufe of ja£^it^tion is of a different nature ^ it is ranked as 
a caufe of defamation Only, and not as a matrimonial caufe, 
unlefs where the defendant pleads a marriage i and whe- 
ther it continues a matrimonial caufe throughout, as 
fome fey, or ceafes to be fo on failure of proving a mar- 
riage, as Others have faid, ftill the fentence has only a 
negative* and qualified effe£t, viz. « that the party nas 
<< failed in his proof, and ths^ the libellant is free from all 
" matrimonial contraft, as far as yet appears ;" leaving 
it open to new proofs of the fame marriage in the fame 
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oufc, or to any proofs of that or any oiher marriage in 
another caufe : and if fach featence i$ no plea to a new 
fuit there I and does not con dude the court which pro-* 
nounces, it cannot conclude a court which receives the 
fcntence, from going into new proofs to make out that 
or any other marriage. 

So that admitting the fen te nee in its full extent and 
import, it only proves that it did not yet appear that they 
were married j and not that they were not married at 
all : and by the rule J aid down by lord chief jufticc 
Mmi^ fuch fentence can be no proof of any thing 
to be inferred by argument from it ; and therefore it 
is not to be inferred, that there was no marriage at any 
time and place. That fentence and this judgment may 
ftand well together, and both propofitions be equally 
true : it may be true that the fpirimal court had not then 
fuflicient proof of the marriage fpccified, and that your 
lordihlp^ may now, unfortunately jind fufficient proof of 
fomcTnarriage. 

But if it was a dircft and dccifive Sentence upon the 
point, and, as it ftandsj to be admitted as conclufivc 
evidence upon the court, and not be impeached from 
within I yet like alt other a£ls of the higheft judicial au* 
thority, it is impeachable from without ; although it is 
not permitted to {hew that the court was mifiahen^ it may 
be fliewn tliat they were mijled* 

Fraud is an eittrinfic collateral aft, which vitiatea the 
moil folemn proceedings of courts of juftice* Lord Coh^ 
fays it avoids all judicial a£lS| eccleliaflical or tem*- 
porah 

111 clvU fuiti all ftrangers may falfify, for coven, either 
fines or real or feigned recoveries, and even a recovery 
by a juft title, If coUuGon was praftifed to prevent a fair 
defence \ and this whether the coven is apparent irpoti 
the record, as not eflbining, or not demanding the view, 
or by fuiTering judgment by confeffion or default, or ex- 
trlufic, as not pleading a releafe, collateral warranty, 
or other advantageous pleas. 

In criminal proceedings ^ if an offender is convi£led of 
feloay, on confeffion, or is outlawed, not only the time 
•f tim felony, but the felony may be txaverfed by a 
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purchafer, wfaofe conveyance would be afic6tc4 as k. 
ftands $ and, even aft^r a cbnvidiion by verdid: he may 
travcrfe the time *.' 

In the proceedings of the ecclefiaftical court the fame 
rule holds. In Dyir there is an inftance of a fecond 
adminiftration, fraudulently obtained} to defeat an exr 
ecution at law againft the firft ; and the fa£i: being ad- 
mitted by demurrer^ the court pronounced againft the 
fraudulent adminiftration. In another inftance an ad* 
miniftration had b^en fraudulently revoked ; and the fa6^ 
being denied, iflue was joined upon it, and the colluiioxr 
being found by a jury, the court gave judgment againft 
it. 

In the more modem cafes, the queftion feems to have 
been, whether the parties (hould be permitted to prove 
cottufion I and not feeming to doubt but that ftrangen; 
inight. 

So that poUufion, being a matter extrinfic of the caufe^ 
may be imputed by a ftr anger, and tried by a jury and 
lietermined by the courts of temporal jurifdi£bion. 

And if fraud will vitiate the judicial a£^s of the tern*. 
poral courts, there feems as much reafon to prevent the 
mifchiefs arifing from toUiiQoQ in the ecclefiaftical courts, 
which from the proceedings, are at leaft ae much ex- 
pofed, and which we find have been, in fad):, as muqh 
expofed to be pra£l;ifed upon for finifter purpofes, as the 
courts in WeJhninfier-'htM. 

We are therefore unanimoufly of opinion — 

jpVf^, That a feptence in a fpiritual court againft a 
marriage in a fuit of ja£):itation of marriage is not con-r 
xlufive evidence, fo as to ftop the couhfel for the crown 

* So an acceflary indi£ied, after the conviaion of the 
principal, for the felony of receiving ftolen goods, may 
<iontrovert the guilt of the principal notwithftanding the 
record of his conyidion ; and if it appear that the goods 
were taken under cirobmftances that do not amount to 
larceny, the acceflary ftiall be acquitted f- Smithes cafiy 
Leach. Cr. Law, 2 idit. 237. 3 edit. 323. 

f M^DanieV* eafe^ Fojf. Cr* X.. I»I. 365. Poft 463. 

from 
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from proving the marriage in aii indidlment for poly* 
gamy. But, 

Secondly^ Admitting fuch fcntence to be conclufive 
upon fuch indiftment, the counfcl for the Crown may* 
be admitted to avoid the tfk& of fuch fentence, by 
proving the fame to have been obtained by fraud or col- 
lufion. 1 1 5/. Tr. 201. 205 to 237. 261, 262^ 

In Stedman v. Gooch. Nift Prius^ Eafter^ 33 Geo. 3* 
Erfkiney for the plaintiff, in fupport of the iffueon the 
fecond plea, which was coverture, ftated that the evi« 
dence he had to that efie£t was firft a fentence of the 
ecckGaftical court, by which the defendant and her hu& 
band were feparated ; fecondly, feparate maintenance. To 
prove the feparation, he produced and proved the y^/i/^ni:^ 
of the fpiritual court, by which a divorce a menfa H 
tboro was pronounced between the parties. 

Mingay objefted that the produftion of the fentence 
alone was not fufhcient evidence, that the libel and all 
the proceedings in that court ihould likewife have beea 
produced in court* 

. Lord KENtoN, C. J. feemed difpofed to be of opinion 
that the fentence alone was fufficient «, but he referved 
the point, and in the enfuing term the queftion was agi« 
tated, and the other judge feemed to concur with me 
chief juftice — ^but no judgment has been given. Efpin. 
Rep. 6. 8. 

Note.— In the Dutchefs of Ktngflorf s cafe^ all the pro- 
ceedings were read before me lords. 

l^ule ti)e jFourti)* 
A record of convi£lion of treafon, felony, or any other 
crime infamous in its nature, is a conclufive exception, 
and bar to the competency of the perfon fo convicted 
when offered as a witnefs. 2 Hawk. P. C. ca. 46. Vide 
ea. 18. ante 206. On the competency of perfons at- 
tainted ; and ca. 19. ante 313^ on their reftoration to 
cornpetency. 

If the principal and acceffary are joined in one indi£l;- 
ment and tried together, the accefiary may enter into 

the 
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the full defence of the principal ; avail himfelf of every 
matter of fzSt and every point of Jaw tending to his ac** 
quittah Fo/f. Cr. La, 365. Vide 2 £5* 3 Edw^ d. 
ca. 24. Ante 462* 

For the acceflary is in this cafe to be confidered as 
particeps in ihef and this fort of defence neceffariljr and 
diredly tendeth to his own acquittal. 

iftufe ti)t AijrQ). 

The convi^iion of the principal is evidence again(( 
the acceflary fufficient to put him upon his defence ^ but 
jit is not conclufive evidence againft him* 

This rule is founded on the opinion oiFojler^ who fays^ 
wheii the acceflary is brought to his trial after the con* 
virion of the principal, it is not neceffary to enter into 
a detail of the evidence, on which the convi£tion was 
founded. Nor doth the indi£fcment aver, that the princi- 
pal was in fa£fc guilty. It is fufiicient if it reciteth with 
proper certainty the record of the convidiion* This it 
evidence againft the acceflary fufiicient to put him upon 
his defence. For it is founded^ on a legal prefumption, 
that every thing jin the former proceeding was rightly 
and properly tranfaded. But a prefumption of this kind 
muft give way to fa£l manifeftly and clearly proved. Ag 
againft the acceflary, the convi£):ion of the principal will 
not be conclufive ; it is as to him rei inter alios aSia^ 
Fofler's Cr. Law. 36^. 

Itule ^e iSetientf)* 

And therefore if it fliall come out in evidence, upon 
the trial of the acceflTary, as it fometimes hath and fre^ 
quently may, that the oflferice of which the principal 
was convi£ted did not amount to felony in him, or not 
to that fpecies of felony with which he was charged^ 
the acceflary (hall avail himfelf of this and ought to be 
acquitted. Fo/f. Cr. Law, ^^S' 9 Co. iiS. Lord San^ 
charts cafe. 

As in the King v. M*Daniel, and others^ Old-Baileyfef- 
JionSi December i 1755. Certain youths who were convided 
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of robbeiry bciiig totally ignorant of the confpiracy, men** 
tioned in the report of tmt cafe, took no advantage of it| 
and ^ere conviSed upon full legal evidence. But when 
the whole fcene of villainy came to be difclofed upon the 
trial of thofe mifdreants, they were difcharged from that 
indictment upon this fingle obje6iion--^that the ,cfFence 
of the principals did not, in the eye of the laW, amount 
to robbery. Fofi. Cr. Lmjo 365* . 

Foster then puts this cafe in illuftration« ji. is in* 
diSttd for dealing a quantity of live fifh, the property of 
£. A, pleadeth guilty upon his arraignment, is immedU 
ately burnt in the hand and difcharged. At the next i^\*> 
(ions C is indi£ted as an acceflary to A. in this felony 
after the lz(k.y as the receiver, kilowingly* A. is pro* 
duced as a witnefs againft him, and in the courfe of 
his evidence proveth, that the fifh Were taken in a 
iriver, of which A had the folc and feveral fifheryy or in 
a large pond upon the Wafte of B. Might not C. had 
he been 10 advifed have infifted that the fifh being at 
their natural liberty, B. had no fixed property in them^ 
and confequently that the taking of them in that Jtate^ 
could amount to no more than a bare trefpafs. Un- 
doubtedly he might. Fofi, Cr. Lawy 336. 

This rale is further illuftrated in the King v. Smith^ 
0/d'Baileyf December fejftoni^ 1783. The prifoner was 
indided on the ftatutcs 3 WilL isf Mary^ ca. 9. fee. 4. and 
5 Anne^ ca. 3. fee. 5. Irijhi as an acceflaty after the faft 
in receiving a quantity of flour, the ^xo^oxty oi John Pea*' 
cochcy knowing to be ftolen. 

It appeared that two per fens of the names of Gilbert* 
fin and Wareham^, who were fervants to the ptofecutor 
at the time that the felony was committed, had made a 
full and free confeflion of the fad Of taking the flour 
from their matter, and that Wareham had been convicted 
as a principal felon on the evidence . of Gi/fr^r^/i, who 
had been admitted an evidence for the crown.. 

The record of Warehani% evidence was produced, but 
00 the authority of M^DaniePs cafe above cited, the 
court permitted the prifoner's counfel to controvert the 
propriety of that convtdion by viva voce evidence \ and 
it in hGt appeared that the profecutor had intrufled 
3 o Wareham 
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Watehafh with the iout in fuch a way as to make the 
eohverfation of it a hreach ef trtfi only, and not a. felony. 
The^prlToner was accordingW acquitted. LeacUs Cr. 
CafeSy 3 edit, 324. • 

In February feJJtonSi 1784, at the Old^Bailey^ Philip 
Projfor was indided as an accefTary bcifore the fa£l ill 
procuring one Rothewell to counterfeit a halfpenny. The 
record of RotheweiPs convictloii was produced, and it 
was admitted by Gouti^, J. upon the authority of Fofier^ 
that the record of the convidion of the principal was 
not conclufive evidence of the felony againft the accef* 
fary, and that he has a right to controvert the propriety 
of fuch convi^^ion, fot a record is only conclufive evi- 
dence againft thofe who are parties to it. Leach. Cr, Ca* 
3 ed. 324. Vide the dutchefs ofKingJton^s cafe. Ante 4S4# 

iSule tie €v^i\3- 

So the principal or acceflary can avail himfelf in point 
of fa^ as well as in point of law, by (hewing againft 
the evidence of the record by the teftimony of witnefles 
that the principal was totally innocent. 

Fojler confiders that this rule fliould be received with, 
great caution ; becaufe foBs for the moft part depend 
upon the credit of witnefies, and when the ftrength and 
hinge of a caufe happeneth to be difclofed, as it may be. 
by one trial, witneiTes for bad purpofes may be eafily 
procured. Fo/i. 366. 

He then ftates, which is in favour of the rule, a refo-. 
lution of the judges in lord Sanchar^s cafe. Trinity^ 
|0 Jac. I. The principal is outlawed, and thereupon 
the acceflary is tried, convidied, and executed. The 
principal afterwards cometh in, reverfeth the outlavnrys 
and pleadeth over to the felony, and upon his trial (of 
courfe upon evidence of fiSts controverting the record) 
18 acquitted. This, faith Coke, reverfeth the attainder of 
the acceflary. 9 Co. 119. Fo^. 367. 

It hath been premifed, that in order to convi£): the 
acceflary it is not neceflary to enter into the detail of 
-the evidence upon which the principal was convi£led : 
bat ftill^ if it fliall manifeftly appear in the courfe of the 

aceeflary's 
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soceflhry's trial that in poin: oifaH the principal wsu 
. innocent, common juftice fiemeth to require that the 
accefiary (hould be acquitted F^. 36^. 

A. is convi^ed upon circumftantial evidence, ftrong 
as that fort of Evidence can be, of the murder of B^ 
C* 18 afterwards indi£ted as accefiary to this murder, and 
it Cometh out upon the trid, by inconteftible evidence^ 
diat B. is ftin living. Is C- to be coiivided or ac- 
quitted ? The cafe is too plan to admit of a doubt. R. 

NoT£. — Lord. Hale nieitions a cafe of this kind ; 
and not many years ago, a man was arraigned af 
the commiffion of Oyer ani Terminer^ Dublin^ for the 
murder of his wife, who to the aftoniihment of the 
court, and infinite fatisfiiAioQ pf the prifoner at the 
bar, from whom fhe had eloped, made her appearance, 
MS. 

Or fuppofe B. to have been in faA murdered, and 
that it ihould come out in evidence, to the fatisfadiion of 
the court and jury^ that the witneffcs againfl A. were 
miflaken in his perfon. A cafe of this kind I have 
known, that A, was not, nor could poffibly have been> 
at the murder. Fojl. 367. 

Mere alibi evidence, it milft be admitted, lieth under 
a great and general prejudice^ and ought to be heard 
with uncommon caution. But if it appeareth to be 
founded in truth, it is the be (I negative evidence that 
can be offered \ it is really pofitive evidence, which in 
the nature of things necefTarily implicth a negative. 
And in many cafes it is the only evidence an innch 
cent man can offer. What, in the cafe I have put^ 
aire a court and jury to do ? If they ^rt fatisfied upon the 
evidence that A. was innocent, natural juflice and com- 
mon fenfe will fuggeft what is to be done in the cafe of 
C. Fop: 368. 

If thefe cafes prove that in any cafe whatfoever the 
legal prefumptiori againft the accefTary, founded on the 
conviftion of the principal, may be repelled by contrary 
evidence, they prove as much as can be expe3ed from 
them. The rule is right, the difficulty will lie in 
the application of it to particular cafes. How far it is 
to be carried to cafes probably not equally flrong, muft, 
302 all 
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nil circumftatice^ duly wei^e^ and confidered, be left to 
the prudence, circumfpefliini ^nd abilities of the learned 
judges before whom the fey(ra] ^s^fes may happen tp come 
in judgment. JHd^ 

ilule t!)i Jftrntf)/ 

On an IndiAment for perjury, the pofiea of a formec 
iflue is good evidence that tiere was a trial. 

As in PiLTON V. Walter, Surrey Affixes^ 5 Geo. 3. 
by Pratt, C. J. who ruled, that the bare producing the 
pojiea is no evidence of tlie verdid, without (hewing 
a copy of the final judgment; becaufe it may happen 
the judgment was arretted, or anew trial granted. But it 
is good evidence^ that 9 trial was had between the fame 
parties, fo as to introduce an account of what a witnefa 
Iwore at that trial, who is fince dead, i &ira. 162. 

And in the King v. Isles, N'tft Fr'tus^ London^ MicK 
14 Geo. 2. before lord Raymond, C. J. On an indi^- 
ment for perjury in what the defendant fwore pn a 
trial as a witnefs, th^ poJlea was ruled to be good evi- 
dence to (hew there wa^ a trial fo as to introduce the 
evidence given, on, which the perjury was afiigned, 
"Barnard. K* B, 243. So, 

In the King v. Mimms, Ntfi Pri. Weflminfter^ 326^^. 3. 
the fame point was ruled. Efpin^ N. P. 750, 

iKuIe tbe €ent{)« 

An office copy of an anitwer to a bill in equity may be; 
given in evidence in a civil fuit ; but not on an indifl;-^ 
ment for perjury ; though perhaps fuch copy would bq 
fufljcient; for the grgnd juyy tp jjnd th^ bill : but on the 
trial the original muft be produced and poiitive proof 
made that the defendant yras fworn by a witnel^ ac- 
quainted with him. Bui/. N. P. 239. 

And no return of commiiConers of a ^lafter in chancery^ 
or of the party's fwearing, will be fufl^cient, without fome 
proof of the party's identity. Ibid. 

So in the King v. — • . Micb. 2 Jac. 2. at bar. Aa 

infprm'4tion was ei^ibit^d againit the defendant for per-. 
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jury % fetting forth, that a bill in chancery was exhibited 
by one ji. B. and the proceedings thereon. 

The perjury was afligned in a depofition made by the * 
defendant, thirtieth of July, 1683, and taken in that 
caufe, before commiffloners in the country. 

This caufe was tried at bar, and the queftion waS| 
whether the return of the commiffioners, that the de- 
fendant made oath before them, (hall be fufficient evi« 
dence to convi£l him of perjury, without their being 
prefent in court to prove him the very fame perfon. 

Pemherton^ ferjeant, for the defendant, infifted that 
the commiffioners muft be in court or fome other per- 
fon to prove that he was the perfon who made the oath 
before. He argued that, the commiffioners Hgn the de- 
pofitions, and they ought to produce them fo (igned to 
the court and prove it \ for depolitions are often fup- 
preffed by the court* 

If a true copy of an affidavit made before the chief 
juftice of this court be produced at a trial, it is not 
fufficient to convi£): a man of perjury. This is not 
like the cafe of perjury affigned in an anfwer in chancery 
taken in the country, for that is under the party's hand ; 
but here nothing is under the defendant's hand; and 
therefore the commiffioners ought to be in the court, to 
prove him to be the man. 

The COURT were equally divided : the Chief Justicb 
andWiGTHAM, J. were of opinion, that it was not evi- 
dence to convift the defendant of perjury ; it might 
have been otherwife upon the return of a mailer of 
chancery, for he is upon his oath, and is therefore pre- 
fumed to make a good return ; but commiffioners are 
not upon oath, they pen the depofitions according to 
the beft of their (kill, and a man may call himfelf by 
another name before them without any offence. 

The commiffioners can not be miftaken in the oath, 
though they may not know the perfon ; for this court 
may be fo miftaken in thofe who make affidavits here, 
but not in the o&th ; if the commiffioner, or the clerk to 
the commiffioner had been here, they would have been 
good evidence. 

If an affidavit be made before a jultice of the peace, of 
a robbery, as enjoined by the ftatute \ if you will convifi; 
" ■ • the 
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fiitptttQn of perjury, you muft prov6 the f vacating ol 
the affidavit. .3 Mod^ 117. 

Uitle tfje <BIetenti)» 

But proof) that a perfon calling himfelf ^o^ik Z)a< wa^ 
iworn, and that he figned the anfwer in equity, or the 
affidavit on which the perjury is affigned ^ and proof by 
another witnefs of the hand writings is fufficient to in*' 
title the crown to read, as evidence, the anfwer or affi>* 
dayit. £ua.N.P.2^9. 

Hvdt fte fitaelftb* 

So an anfwer being brought put of the proper officct# 
^dthe |urat under the niaiter!s hand, ,and proof of it 
being figned by the defendant, by proof of his hand 
ilrriting, is fufficient to prove it fworn by him, even on 
9n indidment of perjury. BulL N. F. 239. 

This rule is illufbated in a note' to the King, v. 
NuNEZ^ 9 Ge9. 2. where it is faid, K. B. In Scaccarial 
The defendant figps his anfwer, for the proof here to 
read it, was oi^ly the hand writing of the baron and of 
the defendant. 2 Stra. 1043. Theory of Evtd. 102. 

And in the King, v. John Morris, Niji Prius^ after 
Eafterterntf i Geo. 3. 1761. The defendant was con- 
vided of wilful and corrupt perjury, in an anfwer in 
chancery. 

Lord MiiNSFiELD, who tried him, made his report.^ 
He ftated an obje£lion to the evidence which had beeni 
made by the defendant's counfel at the trial, viz, << that 
•« there tvas no proof of the identity of the perfon who 
*< fwore the anfwer \ nor eveti proof that any perfon at 
« all fwore it." This objedion, he faid, he had over- 
ruled at the trial, thinking it fufficient that the hand of 
riie defendant and of the m after were proved. But he 
defired to have the opinion of his brethren on this point, 
that the defendant might have the benefit of the objec- 
tion, if it (hould feem to them to have any force in it, 
though he declared himfelf to be ftill clear in bis former^ 
o^bion* 

PENISON- 
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Denison and Wilmot, Ps* (Foster abfent) con- 
curred with his lordfliip, and they were all clearly and 
unanimoufly of opiniouy that as the name fubfcribed to 
the anfwer was proved to be the defendant's hand writing, 
and the mafter had proved that the jurat was fubfcribed 
by him the mailer, as being fwom before him ; this was 
fufficient proof *' that he was the fame perfon," and alfo, 
<* that he aAually fwore it ;** for the very reafon why 
the court of chancery, fome time (ince, made a general 
order, " that all defendants Oiould fign their anfwcrs,** 
was with the " very view to the mord eafy proof of per- 
juries << in anfwers.*' And as to the adual fwearing, it is 
in the nature and courfe of bufinefs, quite neceifary to 
take thcjuratf attefted by the proper perfon before whom 
the oath ought to be taken, as fufficient proof of it's being 
aAually fwom by the perfon, fo far at leaft, as to put it 
upon him to (hew, or to raife a reafonable fufpicion^ 
*< that he was perfonated," as it would otherwife be al- 
mod impoffible to conviji any one of perjury committed 
in an anfwer on chancery. 2 Burr. 1 1 89. Leacffs Cr. 
Co. 2 edit. 48* 3 edit. 60. Vide i Show. 397. 

So in the King, v. Hare, anHmiffim of oyer and ter^ 
miner t Dublin, February, 1795* 

Indidment for perjury, before Chamberlain, J. It 
was ruled, on an objedion made by defendant's coun* 
fel, that the Baron before whom the anfwer, on which 
the perjury affigned had been fwom, need not be pro- 
duced as a witnefs to prove the fwearing of the anfwer 
before him, and that evidence of his hand writing, and 
the hand writing of the party on trial, fubfcribed to the 
anfwer in the ufual way, was fufficient to authorize the 
reading of the anfwer. And Chamberlain, J. faid, he 
had confulted the judges, ten of whom (Kelly and 
Metge abfent) were unanimous for admitting the evi- 
dence. 

The King, v. Thomas Bradt, Old-Baily, July fe/L 
Jionjf 1784, feems an exception to the laft rule, but 
perhaps may be rather confidered as independent of it. 
The prifoner was tried before Adair, Recorder of Lon^ 
don, on tht flat. 31 Geo. 2. ca. 10. feB. 24. The in- 
didment charged, « That he, Tbmas BradyymtM know- 

*• ing 
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** xng- that one Michael Power^ deceafed, had tttxtA oUf 
•« lord the king on board the Pallas^ and that certaiii 
*< wages and pay were due to him for fuch fervicc, came 
«« on the 1 8th of NovemBet*, 1783, before the worfliijP 
•* fal Jamei Harris^ then furrogate to the right wor* 
«< fhipful Peter Catverty Efqj LL. D. and unlawfully,' 
<« knowingly, zxiA felonioujly^ did take 2l fatfe oathy that 
•« the faid Michael Power was dead, without making 
«« any will, and that he, the faid Thomas Brady^ was his 
•* brother and next of kin, whereas in truth and in fa£l» 
«* the faid Thomas Brady was not the brother of the faid 
" Michael Power $ with intent to obtain letters of admi- 
•* niftration, in order to receive the faid wages aitd pay, 
*' due and owing to the faid Michael Power^ on account 
^* of his faid fervice." There was a fecond county 
charging, " That he fuppofing wages due, &c." 

The evidence was, that the prifoner^ accompanied by 
another fearawj^Jn November 1783, went to Mr. Mack-i 
intojhy a navy a^nt, and told him that he had a brother 
who died on board the Pallas^ and wanted to adminifler 
to him, for the purpofe of receiving his wages ; that 
his name ^zs.Thomas Power^ and that he had neither 
fathet, mother, brother, juor filler, living j that Mack^^ 
intojb introduced him to Shepherd^ and that he witne^Ied 
the warrant in the regiftry of the prerogative court of, 
Canterbury y by which warrant it appeared that a man 
calling himfelf Thomas Power had taken the ufual oath, 
%o wit, «< That Michael Ponver died a batchelor, inteftate, 
•' without parent, and that he^ was the natural and law- 
«* ful brother of the deceafed*" That this warrant was 
figned by the name Thomas Power^ and that the jurat 
was attefted by do£lor Harris^ but who the man was 
that had fo taken this oath, or whether the fignatur^ 
was the hand writing o^ the prifoner, the witnefs Shep^ 
herd could not fwear. It alfo appeared, that a man who 
called himfelf Thomas Power, had figned the bond 5 that 
the bond was witnefled by Machinto/h and one Thomas 
Crufoy but that Mackintojb could not tell who the perfon 
was who had figned it, and. Thomas Crufo could not be 
found. It alfo appeared, that the prifoner had applied on 
the 15th of January to Charles Pinkftouy a clerk to one 

Harper^ 
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tiai^piff a liavjr ^gcttt, in the tiame df Thomai S^ddy^ 
Vith a certificate figned by the purfer of the (hip Pallas^ 
and an order to receive fome prize-money ) that while 
he Was thus waiting in Harper'^ office, maclintojh^ the 
perfon by whofe means he procured letters of adnrtinif- 
tration to Michael Power 'wtnt irt, and finding that be 
Was ufing a difietent namei fufpe£led him, and procured 
him to be apprchetlded, Oii inquiry, it turned out, 
that his real ilame was Thomas Brady, that l\t had been 
an able feaman on board the Pallas ; and that there was 
another able feaman on board ttie fame fliip^ of xht 
name of Michael Power, but that he had no brothet* 

The COURT. ' The Jlatute on which this indi£lment is 
founded, enadis, «' That whofocver Willingly and know- 
«< ingly takes a falfe oathy to obtain the probate of anjf 
" will or wills^ or to obtain letters o/ adminiftratlon, in 
«< order to receive the payment of any wages^ pay, or 
<< other allowances of money, or prize-money diiey ot 
<f that were fuppofed to be due^ to any officer, feaman^ 
«» ot other perfon who has really ferved on board any 
<< (hip or veffel in the king^s fetvice, (hall be guilty o^ 
*< felony, without benefit of clergy.'* 

At common kw, perjuty is a iHifdemeatior only; but^ 
by this ftatttte^ this particular fpecies of perjury is con- 
verted into a particular felony : but it is ftill incuinbent 
on the ptofecutor to fit the evidence to the particular 
faft, and to prove every citcumftailce Mrhich is necefr 
fary, to bring it within the range of the law, not only 
by clear, precife, and exadt evidence, but by the hefi 
evidence that is poffible to be produced. 

Now, On the prefent indi£lment, the jet of ttie ctime 
is the taking the falfe oath^ and there is iio inftance 
where an indidment for perjury has been fnpportedf 
without dire£l and pofitive proofs that the patty took 
the oath on which the perjury is affigned ; ot where the 
evidence of that fa£l has been attempted to be fupplied 
by inference of the other circumftances of the caife. 

In the ptefent cafe, there is certainly no exprefs, di^ 
tt(k, evidence, that the prifoner took the oath in que& 
tion, but circumftanti^l evidence only. 

3P The 
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The hCt of a prifoner's having taken the oath, tequires 
dsdiftinf): a proof as thefa£l does^ of his having executed 
the bond : but Mr. Shephertts memory will not fenre him 
as. to the perfon who took the oath ; and do£lor Harris 
not being here, there is no dired: proof of it. The evi- 
dence therefore is defective ^ for there certainly is a pol&« 
.bilityi from any thing diat has been given in evidence to 
the contrary, that the jprifoner might have gqne through 
all the red of the fraud, and have avoided the circum« 
fiance of having taken the oath ; efpecially as he pro« 
l)ably knew that the taking of the oath was a capital 
felony. If this were an indidment for perjury at com- 
mon law, it would have been incumbent on the profe- 
cutor to give precife and poGtive proof, that the prifoner 
was the perfon who took the oath 5 and it is equally in- 
cumbent on him fo to do on the prefent occafion ; for 
the part where the proof is defe£live, is the very point 
on which his guilt or innocence turns. 

The cdUnfel for the crown, requefted the cafe might 
be faved for the opinion of the judges, on a queftion, 
whether on ah indidiment on this ftatute, it was necef- 
fary to have dirtSt proof of the prifoner having takexji 
the-oath, or whether that fa£l might npt be inferred by 
the jury, from the other circumftances of the cafe. 

The COURT told the jtiry, that if, notwithftanding the 
above obfervations, they were fatisfied that the prifonet 
a^uaily took the oath, they might find him guilty ; but 
that as the fa£l; was not clearly proved, they ought to 
acquit hifti — which they did. Leach. Cr. Ca. 3 edit 368. 

ISuIe t|)e iB:l)irteentf). 

Written evidence, as well as parol, may be explained 
by the party fwearing : wherefore, if a defendant in a 
court of equity, by a fecond anfwer, explains what he 
has fworn to in a firft anfwer, nothing can be alTigned 
in an indi£lmeht for perjury, of courfe nothing can be 
proved on the trial of that indidment that was fo ex- 
plained. 

As in an information for perjury, and the perjury a& 
figned was in the defendant's anfwer, << That he re- 
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^ ceivcd no money ;** :ind on exceptions taken for infut- 
ficiency, the defendant fays, in a fecond anfwer, << That 
<< he received no money until fuch a day ;*' and on the 
trial of the information it was held, that nothing (hould 
be aiBgned for perjury that was explained in the fecond 
anfwer : for the firft anfwer ihall be charitably expounded^ 
according to what appears to be the parties fenfe in th^ 
fecond ^nfwer ; for the court would rather intend there 
was fbme overfight in the draft, and that it was after-? 
wards amended in th^ fecond anfwer, than fi\ppofe the 
party to be guiltj of wilful and corrupt perjury. \ Siderf. 
418, 19. a Keb, 5^6. 

Note. It muft be taken of courfe, that the day was 
material to the caufe, fo that non-receipt until after fucli 
a day, wofild come within the fenfe as to the matter 
before the court of non-receiver generally. Loft in Gilb, 
£v* ^5. Vide ^^^^9 ^' Watfon, Ant^ 



CHAPTER IV. 

Of Written Evidence inferior to^ matter of Recqrd* 

• THE books of pubKc offices, and of public bodies^ 
Nirhich of courfe are not hiterefted in the event pf the 
trial, are admiffible evidence. 

' As in the King, v. Domikick Fitzgerald, and 
James Lee, Old-Bailey fejjion^ I74i« Indi£led for 
forging a paper, purporting to be the laft will and tef-r 
tament of Peter Perty^ late a feaman on board hi« ma- 
jeft/s fliip Lancajtery with intent to defraud the king. 

It was proved by the mufterbook^ tranfmitted by the 
officers of the ftiip to the rfavy-office, that Peter Perry 
belonged to the uiip Lancajkr^ that at the time of his 
deceaTe there were 42/. 6s. due to him ; and that a ticket 
for the payment of the fame was made o^t, and deU* 
vered to a perfon who brought the probate of the will in 
queftiout 
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• The COURT, the prifoncr being found guilty, refervcd 
this queftion for the judges — Whether the mufter'^hook 
was admiiBble evidence ? but though they met on the 
queftion^ their opinion was never publiCbed, and the de« 
fendant was hanged. However it appears in the next 
cafe. Leach. Cr. Ca. % edit, 20. 3 EdiU 24. 29- 
' The Ku^G, V. Robert Rhodes, April fejf, Old^ 
jBalleji 1742. Indifled as in the lad cited cife, for 
forging the laft will of John Thompfon^ late of his ma- 
jefty's (hip the Flamborou^). 

It appeared by the evidence of the clerk of the tickets- 
office, m the navy-office, that it was cuftomary for the 
captains of men of war to tranfmit accounts of their 
crews to the navy-office, as frequently as poffible, and 
that thefe accounts are entered regularly in mufter« 
books, containing the names of all thofe who are living, 
dead, or have run away. The mufter-booh belonging to 
the Flamhorough was produced, in which there was this 
entry: " John Thompfony an, able feaman, died 22 Au* 
^^ gujiy 1739, at Turtle- bay, on hodxdi iht Flamhorough^* 

The prifoner's counfel contended, that as the prifoncr 
was charged with forging the will of Thompfon^ it wag 
incumbent on the profecutor to prove, by the beft evi* 
dence the nature of the fa£l would admit of, that the 
teftator was dead, and that the bed evidence of that fa£): 
was, by fome one of the many perfons who were on 
board the ihip, and not by the accounts of the captain 
or other officers, who might by accident or defign, re<« 
turn the man dead when he was really alive. 
• The counfel for the crown, anfwered, that the objec«» 
tion was incongruous on. the part of the prifoncr, for- 
thai he had aft ually proved the will in DodlQr*a Commonsi 
^nd received the wages at the navy-office, by virtue of 
the probate, which implied an acknowledgment by him,, 
that Thompfon was de^d \ but that exclufive of that rea* 
fon, it was the conftant cc;^fe and uninterrupted prac<* 
tke of the court to admit the entry of the mufter-book, 
after it had been authenticated by the clerk who figned it. 
The COURT over-ruled the objeaion,and cited the laft cafe. 
Leach's Cr. Ca, 2 Edit. 23. 3 Edit, 29. Vide Sterling'a 
cafe, Antf 425. 

So 
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: .So in the cafe of Richard Ramsbottom, Old^ 
Bailey f Zepttmher fejjims^ ^1^7 9 indidieci for forging a 
feaman's wilL To prove the probate revoked^ Tbmas 
Fletcher, a clerk in the prerogative court, produced an 
entry of the revocation in a book called, The Affignatum 
Book, in which all caufes are entered by the regifter, 
and which was kept officially by the witnefs, sfe the only . 
record of fuch proceedings, and of the decrees of the 
court. It was objedled that this book was not admiffi^ 
ble evidence. 

The cooR r were clearlv of opinion, that it was evi- 
dence to prove the izOt of the probate being revoked* 
Leach. Cr. Ca. 3 Edit. 30. 

In the King, v. Aiceles, Old-Bailey, September feffl 
1785. Aickles was fentenced to be tranfported for feven 
years. On an ntAi&vatnt for returning from tranfpor- 
tation, and being found at large without any lawful 
caufe, before the expiration of that term, it was held 
incumbent on the profecutcr to prove the precife day 
on which the prifoner was difcharged from Newgate. 

The clerk of the papers of the prifon, produced a 
daily-book, which he kept, containing entries of the 
names of all the debtors and perfons who are brought 
into prifon on warrants for crimes, and when they are 
difcharged. But thefe entries were not made from the 
clerks own knowledge of the fadis, but that he genejrally 
made them from the information of the turnkeys, and 
frequently from the turnkeys indorfements on the back 
of the warrants^ which warrants were afterwards regu- 
larly filed* 

It was contended by the prifoner's counfel, that thefe 
were not original entries of the hStsi and that there- 
fore the turnkey himfelf, by whom Aickles was dif- 
charged, or the original minute from which the entry 
of his difcharge had been made, ihould be produced, 
b€;caufe they alone were the beft evidence upon this 
fubjeA, and it was in the profecutor's power to pro- 
duce it. They compared the evidence ofiered, to the 
production of a merchant's ledger, in order to prove 
the delivery of goodsj inftead of producing the original 

day- 
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<lay-book| from which the ledger had been pofted, and 
they argued, that no credit could be given to entries 
made intirely from hearfay and information, and there* 
fore thefe entries ought not to be received in evidence. 

GouLP, J. HoTHAM, B. and Adair, Recorder, how- 
ever determined that the entry in this book might be 
given in evidence. It is a book very different in its na- 
ture from the books or memorandums of tradefmen. It 
appears to have been the conftant and long eftabliihed 
praffcice of the keepers of a public prifon to regifter the 
<lifcharge of prifoners in fuch a book as the one prof- 
dttced, and in the manner which the witnefs hath de- 
fcribed. The clerk of the papers is a public officer in 
the prifon, s^nd the law repofes fuch a confidence in pub- 
Kc officers, that it prefumes they will difeh^rge their fevc- 
ral trulls with accuracy and fidelity, and therefore what- 
ever aft they do, in difcharge of their public duty, may 
be given in evidence, and fhall be taken to be true, under 
fuch a degree of caution as the nature of the circum*- 
ftances of each cafe may appear to require, except the 
falfit") of them may be made to appear, for every pre^ 
Jumption may be repelled by contrary evidence. In the 
prefent cafe the clerk of the papers has no private intereft 
whatfoever in this book to induce him to make fiftitious 
entries in it. He is a public officer recording a public 
tranfa£tion. Any perfbn may undoubtedly falfify tho 
entries, if he can; but unlefs the truth of the entry, as 
to the prefent i^&, can be impeached, it is admiffible 
evidence. Leach. Cr^ Ca. 2. edit. 303; 3 edit. 437. 

In the cafe of the King v. Mothersell, Eajter^ 
4 Ga^ I . Motion for a new trial. On an information 
in nature of a quo warranto^ the profecutor produced in 
evidence a book which appeared to be only minutes of 
ibme corporate a£ls of the year pad, all written by the 
profecutor's clerk, who was no officer of the corpora- 
tion. The admiuibility of this evidence Was oppofedj» 
the book havii^g never been kept, nor confidered as one 
of the corporation's books in which entries were made 
by the town-clerk, and there being fome fufpicion 
that ih^ book was not genuine. The judg^ required 

an 
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an atcoimt of where the book had been kept for the pre^^ 
ceding ten years, and whether any body had feen it be- 
fore, which the profecutor not being able to gi?e he 
rejected the evidence offered. 

Et per Curiam corporation books are generally al- 
lowed to be given in evidence, when they have been pub- 
licly kept as fuch, and the entries made by the proper 
officer ; not but entries made by other perfons may be 
good, if the town-clerk be (ick or refufes to attend, but 
then, that muft be made appear by evidence. Whoever 
produces a book, muft eftabKih it before he delivers it. 
Parties producing deeds muft give an account where 
they have been kept, and how they were come by. 
Therefore we are of opinion, this evidence thus offi:red 
was well over-ruled, and confequently a new trial, was 
xefufed. i Strange^ 93. 

So in PiTTON V. Walter, Surrey ajjtzes^ 5 Geo, i. 
The queftion being whether the leflor of the plaintiff 
was heir at law to him who laft died feifed. To prove 
the pedigree, the chief jufti<^e admitted a vifitation in 
1623, made by the heralds, entered in their books and 
kept in their office, to be read in evidence. He alfo 
admitted the minute book of a former vifitation, figned 
by the heads of f6veral families, which was found in the 
Ubrary of lord Oxford, i Stra. 162. Barnard^ K. B. 

243- 
It hath been decided in Daniel Hoet's cafe, con- 

vi£led on two informations for libels that a gazette is 
evidence of all aAs of ftate. 

And therefore a gazette in which it was ftated that 
certain addrefles had been prefented to the king from dif- 
ferent bodies of fubjedis expreffing their loyalty, &c. was 
admitted in evidence to prove an averment in an informa- 
tion for a libel, « that divers addreffes had been prefented 
*< to his majefty by divers of his loving fubjefts," &c, 
5 Term. Rep. 436. 
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CHAPTER V. 
OfAe Opeiraiion of the Stamp-A^is retatiije to EvUiftee* 

fittfe tbe Jpirft. 

EVERY written, €ngrofled, or ptintcd ^apcr, vd* 
him^ or inftrument which are required by a^ of parlia- 
ment to be itamped, are inadmiflfible in evidence unlefd 
they are ftamped. Stat. 33 Geo. 3. ca. 49. feB. 14. and 
23 Geo. 3. <rj. 58. fe£i^ tl* &//l^ prohibitm in the Irt/b 
Stamp'oBs^ 

But, the above prohibitory rule is reftrifled to civil 
fuits, for, on indictments for forging a bill of exchange, 
promiflbry note, or any other fecurity for money or othef 
writing liable to a ftamp duty, the forged paper, or in- 
ftrument, may be given in evidence, although it is fiat 
ftamped, purfuant to the ftatutes. 

As in the King 1;. HawKswOoD, Worce/ter Lent ajjizei^ 
1783. The prifoner was indiAed for gorging a negotiable 
bill of exchange, purporting to be drawn by a perfon 
named Prattingtotty on Sir Robert HerrteSy and Co. and alfo 
for forging two indorfements on the fame, the one in 
the firm of Cox iff Davey^ and the other in the name of 
James Hayden. There were alfo the ufual counts for 
uttering it, knowing it to be forged* 

The faft of its being a forgery,, and that the prifonet 
had negotiated it with a complete knowledge of that h6k 
were clearly proved, but upon producing the bill in 
evidence, it appeared not to be ftamped purfuant to the 
ftatutes, which ena£l, « that no bill of exchange, &c* 
«« not ftamped as thofe afts direft, flhall be pleaded or 
** given in evidence in any court, or admitted in any 
•^ court to be good or available in law or equity.** 

BaUwiny for the prifoner, fubmitted, that the inftru* 
ment in queftion, even fuppofing it to be genuine, was 

not 
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not a lawful bill of exchange^ bat a piece of wafte papef^ 
incapable of becoming the fttbje£t of either fraud or fe- 
lony y that the pany who took it muft at the time have 
known that it was not a legal bill of exchange, or rauft be 
grofsly negligent, for the dtfcSt was viGble on the face 
of it. 

BuLLfiR, J. held^ that the ftamp ad^s, being revenue 
laws, and not purporting to alter the crime of forgery, 
could ndt a^cl the prefent queftion, and the jury 
found the prifoner guilty : but die point being new be 
refpited the judgment, and refenred the cafe for the 
conlideration of the judges. 

In Ea/ler termy 1783, the judges over-ruled the ob- 
jection, and determined the con?i&ion was right. LeacVs 
Cr. Co. 2 edit, 22 1. 3 edit. 293^ 

So in the King, v. John Lee, Old-Baiky^ Januaty 
feffionsy 1784. 

The prifoner was indited for forging a biH of ex- 
change, purposing to be made by lord Town/bend^ mailer 
of the ordnance, and to be drawn on the ordnance o^ce^ 
Whitehall, where no fuch office was held. 

Mac Nalfyt for the prifoner, objeAed to the reading 
of this paper, on the ground that it was not ftamped 
purfuant to the ftatute, and therefore was to be ad- 
mitted in endence. It was not, he faid, a bill of ex- 
change, for it wanted a component part, made ne- 
ceflary to its perfe£);ion, and ordered to be annexed to 
it by ftatute \ without the annexation of the ftamp, re- 
quired by law, it was not negotiable. A bill of exchange 
was fuch an inftrument as (hould have certain qualities to 
render it current to all the world. A ftamp, fince the 
ftatute, was indifpenfible, to conftitute the credit and 
currency of bills of exchange and promiflbry notes*, 
they were reprefentatives of money, and to fupport that 
chara£ler viiibly, required a ftamp, as much as gold or 
filver required the ufual mint impreflion, without which 
thofe metals could not pafs as coin. If ofiered on Change^ 
in fuch a deficient ftate, it would be rejected and dif- 
honoured, as peremptorily as if it wanted the name of 
^ drawer, or the figqature of an acceptor, which were 
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conftitaent parties to a. bill of exchange* It is an ioftru« 
ment of no value in its prefent ftajte, .intrinfix: or extrin* 
tcy and by the ^£i of parliament it was prohibited from 
being " pleaded or given in evidence In any Court, or 
*^ admitted to be good or available in law or equity.^ 

The COURT over-ruled the objeftion, on the autho- 
rity of the laft preceding cafe. The Kingy v, Hawkf- 
nvood. . Ante 480. 

The King, v. Colin ftEciiLiST, Old-Bailey^ January 
Jeffipnsy 1796, the above obje£lion was revived. 

The prifoner was tried on an indi<^ment for uttering * 
a promiiTory, note, iknowing it to be forged, with the 
naroPe of JVilUam Howard. The note had no (lamp upon 
it, and it was therefore contended that it could no^ be 
given in evidence, and the ftamp-a£ls were cited. 

The jury found the prifoner guilty 5 but Thompson, B. 
Jrefpited the judgment, for the opinion of the judges. 

Grose, J. in May fefEons following, delivered the 
.opinion as follows : The crime, as charged againft the 
prifoner, by the words of the indiftment, was clearly 
and fatisfa£i:orily proved, the obje£tion therefore does 
.not import the fmalleft doubt of his guilt, or in any way 
zScGt or relate to the legal definition of forgery \ for it 
.is clear that he knowingly uttered a falfe inflrument, with 
an intention to defraud, which is the» precife offence 
that the laws againft forgery aim to fupprefs. The pro* 
pofition arifing from this objection is, that the paper 
writing ftated in the indidment is not a promiiTory note^ 
becaufe it is not upon a (tamp ; but the queftion, whe* 
ther it is or is not a pjromiflbry note, depei^ds upon the 
tenor of the inftrument, and not upon the circumftance 
of its being ftamped or not (tamped* An inftrument in 
writing, by which one perfon promifes to pay to ano* 
ther perfon fo much money,' muft by force of the words 
be a promiiTory note, and the paper writing, in the pre- 
fent cafe, is an inftrument precifely of that defcription. 
But admitting it to be a prOmiffory note, it is contended 
that it cannot be given in evidence as fuch, becaufe it is 
not ftamped. It has, however, been determined in the 
fingy V. Hawk/woody that a bil) of exchange, though 
not ftamped, is an inftrument on which forgery may be 
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charged ; and the rBafon given in that cafe is completelf 
fttistadoiy, namely, that the ftamp^afits being revenue 
hws, and not intended to zWeSk At crime or forgery^ 
cannot alter the law refpe^ting it. Leach, Cr. Co, 3 edit: 
p. 392. Ante 4B0. 

The ftamp is not^ properly fpeaking, any part of the 
inftroment ; it is merely a mark iniprened en the paper, 
to denote the payment of a duty; and is merely coUa- 
-teral to the inftrument itfelf. To cpnftitute the crime of 
forgery, it is not neceflary diat the inftrument charged 
to be forged ihould be fueh as would be cfieAual if it 
were a true and genuine inftrument ; for it hks been de- 
cided in feveial cafes, that to forge the laft will of 4 
perfon who is not dead^ is a capital offence; and yet 
iiich an inftrument never could operate as a will, in con- 
templation of law, during the life time of the fuppofed 
teftator. i^Mf, v. Cogan. LeacV^ Cr. Ctu 3 edit. 503. 
Jliite . Rexy V. Sterling. LeacVs Cr. Cm. 3 edit. 1 17. 
jfnte 429. And Vide the dmtchefs of fiingstm^s cafe. 
Ante 436^ 

So alfo in the cafe of Japhet Crook, it was deter* 
mined that forging a leafe aiid releafe of lands is a capi- 
tal offence, although drawn upder circumftances, which' 
if j^hey had been 'genuine, would have rendered ' thenl- 
iheflfedual. 2 Stra. 90 1. ' 

' The promifTory nof^ in the prefent cafe is of this kind.' 
The purpofe for which ftamps are ordered to be affixed 
(o various inftruments, is merely to'raife a' revetfue ^ and 
a^ to the ftatntes enading, «* Thar no promiflbry note, 
** bill of exchange, &c. not ftamped as therein dire^^ed^ 
«« fliall be pleaded or given in evidence in any court, or 
<< admitted in any court to be good or available in law or 
•« equity:'' the legiflature thereby meant only to pre-, 
vent their being given in evidence when they were pro^i 
ceeded upon to jecover the value of the money thereby 
feciiired. ' • 

It is certain, that no bolder of foch an inftrumeiit as 
the prefent, could, if it had beiefi genuine, have founded 
an a£tion upon it, and given it in evidence as a prwitf- 
Jiry note ; but it is equally certain, that it might have 
'been given in evidence on other occafipns; as for in- 
3 (^ 2 ftance, 
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fta!ice» if any perfon negotiating it were to be fued for 
^e penalty infli£ied upon the offence of negotiating fucb 
^n inftrument unftamped, there is no doubt but that it 
might be given in evidence ; and this inftance ihews moft 
deady, that it was properly received in evidence on th^ 
trial of this indidment, notwithftanding the feeming' 
prohibitbiry wbrds of the ftatutes. The moft material 
point of' coniGdeYation in this cafe waS) whether it did 
not difier from Hawk/wood's cafe^ in as much as thd bill 
of exchange there might have been afterwards ftamped^ 
as the law theii ftood, and this promiffory note as the law 
now iSf could not : but the fame argument applies to this 
cafe as was ufed in that ; namely, that the ftamp-a^ia 
are revenue laws; that the crime of forgery is a falfe 
making of any inftrument with . intention to defraud i 
that the ftamp-a£l;8 do not deftr6y its nature as a pro* 
mifloty note, but only prevent a recovery froin being had 
on it ; and that if the argurnent in fupport of the ob- 
je^ion were permitted tp preyai], the moft perniciou.9 
confequences would enfue; for then by a parity of rea«- 
foning, the forging of a note upon paper, whereon there 
is a ftamp of lefs value than the l^w reqiiiifes, or a bond, 
or leafe and releafe^ or any other inftrument wherein a 
ftamp is required, might be praftifed with impunity. 

Upon thefe grounds it is, that a majority of the 
judges are moft clearly of opinion, that there is no foun- 
dation for thi^ obje£%ion, and that the conviAion is good 
and valid. Leaches Cr. Ca. 3 edit, si i. 

The cafe of VfiTO^ZVLf and ciherr^ affigtjees, &c. 
V* DiMSPALE, and others^ Nifi PriuSi Mich. 33 Geo. 3. 
feems to ihew that lord Kenton was not among the ma- 
jority of the judges who acceded to the opinion of Mr. 
juftice BqLLER, in the cafe of Hawk/wood, The cafe of 
Withivelly v. Dimfdaky was, detinue for the bill of fale 
of a ihip deUvere4'by the bankrupt to the defendants. 
Amongft other pleas, the defendants pleaded one, put- 
ting the bankruptcy in i^ue. 

The plaintiff offered a paper writing, purporting to 
be an agreement made between the bankrupt and his 
fqns, by which the former agreed to affign his effed^s to 
the latter. It was not ftamped. 

• Erjkine 
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. JS^iff^ contended! that though not CTidence» of an 
^igreementy yet this paper mignt \^ read to prove that 
the bankrupts were in a failing ftate, and had an inten- 
tion of defrauding his creditors, and mentioned a cafe* 
(probably Hawkpwoodox Le^s)^ in which a man was con* 
yi£ted for forging an inftrument not ftamped. 

Lord Kenyon, C. J. faid, he was of opinion that this 
paper writing could not be given in evidence, for any 
purpofe whatfoeveTf either to eftablifli or defeat it nor did 
he agree wth the cafe cited as to the forgery. The ptaintiflF 
produced other evidence, and obtamed a verdift. Feakis 
Ca/esatN.P.l6jyl6S. 



CHAPTER VL 



When and how far it is neceffary to prove the app(nntments 
of a public officer y or his authority^ by written warranty 
and in what cafes it is neceffary to produce the written au- 
• thorities under which he aits. . 

THE rules in this chapter refult from the great ge- 
neral rule — the beft evidence the nature of the cafe 
admits of muft be given* Vide BoA i. Rule i. p. 342. 

Htnle tibe jFtrS. 

It is a general rule, that where it is neceffary to prove 
that a perfon is in a public office or capacity, it is fuf- 
ficient to (hew that they aded upon the occa(ion as 
officers in their refpe£live offices and capacities without 
producing the written inftrument by which they were 
feverally appointed. 

And therefore in Crew, qui tam^ v. Saunders. Hilary^ 
8 Geo. 2. B. R. A£);ion, on fiat. 9 jUnn. ca, 10. fee. 44. 
for intermeddling at an eleftion, the defendant being a 
poft-nuifter. It was moved, on behalf of the plainttfF, for 
liberty to infpe£l the poft-office books, and take a copy 
of the defendant's depuution* 

This 
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This was oppofcd on bebaH of Ac pod-ofilc^, they not 
being a party to the ftiit, pn the authority of doftor 
Wefis cafe, /f?/. \2Ann* who was denied liberty to in- 
fped the books of the college of physicians. And IJn* 
ierhHl v; Durham^ Andr. 247. When the plaintiff wa» 
denied infpe'dlion of the books of the dean and chapter, 
they being no parties, and Shellin^y. Fanner. 1 Strange^ 
6/^6y was alfo cited. 

On the other fide, this cafe wajs compared to that 6f . 
amrt roUs^ and entries in the cnftom-houfe, bank, and 
footh'-fea' books ; btit. 

The COURT faid, that infpefiing court-rolls was the 
Original of thefe motions, but then it was confined te 
the cafe of perfons interefted, the rolls being the conr- 
mon evidence, which of necefTity muft be kept ia fome , 
one hand. But losd^ aivl tenancs of different manors 
have always been 4enied as ftrangers. In the ca(e of 
public companies, it is reft^ained to the entry which con- 
cerns the party himfelf : and as to the cfiftom-liottfc books, 
they are really the merchants books for that purpofe* 
The confiitution of tht officer is prtvaUy and therefore 
not neceffary for the plaintiff to prove ; and as againft 
the defendant, his a6fing will be fufficient, % Sfran^^f • 
1005. . : ' . • 

So in RiLDFOKD, quHamjV. M'lNTOSrf; Eajiery ^oGeo. 3. 
Adion on Jlat. 27 Geo. 2* ca 26; It was held that in an 
a£tion for penalties on the Poft-horfe AEly brought by the 
farmer of the tax, it is not neceflary for the plaintiff to 
give in evide^ice )iis appointment by the lords of the trea- 
fury, or the commiffioners of the ftamp-duties autho- 
rifed by them. Proof that the defendant hath accounted 
with him, as farmery for the duties is fufficient. '5 Term^. 
Rep.6'i2. 

In the fame cafe lord Kenyon, C. J. obferved, that in 
penal a6lipns on 2 £5* ^ J^dw. 6. /ec. 2. which enables 
the owers of tiltes 16 recover douBle their value in cafe 
they are withdrawn, it hath always been held Sufficient 
proof againft the defendant that the party fuing is in the 
aci of receiving tithes from him. 3 TefmRep.6'^^, 

BuLLER, J. added— -it appears that the defendant hath 
treated with the plaintiff m the chara6ter of farmer- 
general. 



487 

general. Then this comes within the dafs of cafes for 
tion-rejideneey where it is fuf&cient to prove the defendant 
in pofieflion of the church without proving prefentatiort, 
inftitution, and indudion, as was held in Bevarty qui tarn, 
V. Williams (Eajl. 16 Geo. 3. B.R.J 3 T^rm. Rep. 635. 

So in Bentman v. Wise, Trinity^ 31 Geo. 3. which 
was an a£kion by an attorney^ for words fpoken of him 
in his profeflion, the court held that the plaintiff need 
not prove that he is an attorney by his admiffion, or bf 
a copy of the roll of attornies \ for that proof that he 
a£led as an attorney is fufficient. 4 Term Rep. 366. 

In the cafe of cuftom-houfe ofBcers, evidence is ad- 
^mitted both in criminal and civil fuits, to (hew that the 
party is a reputed officer. 4 Term Rep. 366. 

As in the King v. Shelly. Old^Bailey, July fejjioni^ 
1784. The prifoner was indid^d otijlat. 19 Geo. 2. ca. 
34. for punifhing perforis refcuing unaccuftomed good^ 
leized as being liable to pay duties^ &d. Itifb^ 37 Geo. 3. 
ca. 30. 

The indi£^ment ftated that the profecutors were excife 
officers, and that the goods; (ei^ed were unaccaftomed 
goods. No evidence was produced to prove thefc aver- 
mentSj but what was to be coUeAed from the teftimpny 
of the profecutors themfelves, and i£ was fubmitted to 
the court, by the prifoner's counfel, that thefe averments 
being fafts pofitivcly alledged, they ought to be pofitivcly 
and fubftantially proved. 

In anfwer to this point, ^tjlat. 1 1 Geo. a. ca. '^o.fec. 
32. was cited, by which it is enafi:ed, that excife offi- 
cers afSting in the execution of their duty, (hall be taken 
to be excife officers, until the contrary (hall be made ap» 
pear^ for that in all cafes iStie^onus probandi is dirown upon 
the prifoner. The point was over-uled. Leach Cr. Ca. 
2 edit. 278. 3<?^/i/..38l. 

This decifion is corroborative of what was £iid by 
BuLLEK, J. in Bektman ^. Wise, above cited. That 
in the cafe of excife and cuftom-houfe officers, even be- 
fore the Jlat. II Ge^. i. evidence was admitted both in 

criminal 
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criminal and civil fuits to (hew that the party was a re* 
puted officer. 3 Term Rep. jfi6. 

fiule tfje acbiro. 

In the cafe of peace-officers, ju dices of the peacc» 
conftables, ice. it isfufficient to prove that they afted in 
thofe charadersy without producing their appointment ; 
even in the cafe of murder. 3 Term Rep. 366. 

In the KiN<; v. Winnifred and Thomas Gordon, 
Jpring qUi%eiy Ncrthampony 29 Geo^ 3. Tliis point was 
folemnly determined. 

The prifoner Thomas Gordon^ a youth, was tried with 
his mother (who was charged as acceifary) on an indi£t« 
inent for the felonious and wilful murder of Georve Lin-^ 
nely he being then and there conftable of Pattejhall^ in 
the county of Northampton^ and was convi£led. 

Several points of law were fubmitted to the court by 
the prifoners counfel. 

Thompson, Baron, referved thefe queftions for the 
opinion of the twelve judges ^ and the firft of thefe quef- 
tions was — 

Whether that as the indidment alledged that Linnely 
the deceafedy was the conftable of the parifh, it was not 
incumbent on the profecutor to prove that fa£): by fhew- 
ing that he had been duly eleded into office ? 

Thefe points were argued in the Exchequer-chamber 
on Wednefday the twenty-fourth of June, 1782. — GaU 
/py, for the prifoners ; Dayrell^ for the crown. 

H0THAM9 Baron, .at the fummer nffizesj held for the 
county of Northan^on^ ^1^9 y informed Thomas Gordon 
that the judges were of opinion that the cafe was fully 
proved againft him, and he was executed. Leaches Cr. 
Ca. 2 edit, 412. ^.edit. 581 /« 586. 

If an officer to whom a warrant is directed be killed 
in attempting to make the arreft, it is murder, though it 
(hould appear upon evidence that the warrant is irregur 
lar or illegal. 

The 
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The illttftration of the above rule appears in the 
iBaNG, v. the Inhabitants of WiMWicHE^ Banco Re^^ 
40 Geo. 3. 

A magiftratey who kept by him a number of blank 
fjuarrantSf ready ftgned^ (by another, juftice) on being ap* 
plied to, filled up one of thofei and figned and deli- 
yered it to the officer, who, on endeavouring to arreit 
the party, was killed ; the judges were of opinion,^ that 
this was murder in the perfon killing the officer, and he 
was accordingly executed. And fays lord Kenton, C. J. 
who cited the cafe, this was not a new principle then 
for the firft tinie eftablifhed, it has always been uni«- 
formly adled upon. 7 Term, Rep. 455. 

Note. For though a juftice of the peace cannot 
grant, and of courfe cannot juftify the granting a blank, 
or any other irregular or illegal warranty yet the officer^ 
who a£ls merely minifterially, is juftifiable in executing 
any fuch warrant delivered to him^y a magiftratc, for 
any felony, or mifdemeanor, within the magiftrate's jurif- 
di£lion ; and therefore the killing an officer a£ling under, 
and by dire£lion of fuch warrant, is murder, and of 
courfe the evidence of an arreft by fuch illegal warrant 
is no juftification for the prifoner. Vide '2 Hawk. PU 
Cr. ca. 13. 7 edit. vol. 4. 172. 

Sule: tije Jpiftfj* 

On the execution of a civil procefs, the breaking, of * 
the outward door is illegal, and the officer muft produce 
in evidence, not only the warrants but the wnV/, under 
the authority of which he adted, otherwife if he be 
killed, the offi^nce will only amount to manflaughter. 

As in the King, v. Daniel Tatlor, Maidfione^ lent 
qffizes^ l^6^f before Heath, J. The defendant was in- 
difted on the Blach-adl/jlat. 9 Geo. i. ca. 22. fe&. i. for 
malicioufly (hooting at one Beer^ a fherifPs officer. It ap- 
peared in evidence, that the prifoner had mortgaged a 
houfe to Harvey f that judgment In eje£lment had iflued, 
and the mortgagee had executed a writ of pofieffion. The 
writ of poflemon being oppofed, the mortgagee liTued pro- 
cefs to hold the prifoner to bail for the mortgage money, 

3 R and 
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and emploj^ed Seer to atreft him. The prifoiier being in 
the Koufe, of which he had ohtzintAforcile pojf^on; aeetj 
with Harvey and other afBftants, broke open the outward 
door, went ap ftairs* and found the prifoner on the 
hinding*place armed with a loaded gun. They informed 
iiim that they came to arreft him> to which he anfweted, 
diat he would not be taken, and, if they attempted to 
atreft him, he would (hoot them, upon which they re<* 
tired to the outward door followed by him, pointing the 
gun at them. Further afliftance was fent for and came^ 
whereupon the prifoner difcharged his gun at Beer^ and 
ftot the contents through his hat, whereupon^ with dif* 
ficulty, he was taken. 

After proving thofe particulars, evidence tvas alfo given 
of the time of ifluing the writ of pofleflion, the delivery 
of the warrant thereon to Beef the officer ; and that.piir- 
fuant thereof, he had given pofleffion to Harvefs attor- 
ney, who was duly authorised to receive it, by letter o£ 
attorney from Harvey, and that fuch attorney nad after- 
wards delivered the key of the houfe to a third perfon, 
to keep pofieflion for Harvey. Such third perfon being 
called upon, gave in evidence that he had been in poi^ 
feflion of the key ever fince it had been delivered to 
him, but that he had heard that the prifoner had broken 
into the houfe again. 

Next were proved, that the writ of capias, to arreft the 
prifoner for the mortgage money, iad ijued, and the de- 
livery of the warrant thereon to Beer, in order to arreft 
the prifoner; and it further appeared in evidence on 
thefe particulars, that the writs themfelves are never de^ 
livered to the officers, but are Jiled in the Jheriff^s office, and 
that therefore the profecutor had them not to produce on 
the trial ; and it alfo appeared that Beer and his affiftants, 
at the faid time of breaking open the door to arreft the 
prifoner, had with them the warrants on the writs of 
pofleffion and capias, but not the writs themfelves. 
' The prifoner's counfel infifted, that the writs them^ 
felves ought to be (hewn in evidence, to prove that war- 
rants, under which the parties had afted, had legally 
iffued, in order to juftify the forcible entry of the bailiff 
and his affiftants, either to retake the pofieflion or to 

arreft 
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anreft the pri&ner ; and that although the warrants might 
be fufficient evidence upon queftions between the Iheriff 
and his bailiff, yet as between them and the public th6 
writs muft appear to have regularly ifiiied, from the pto* 
du^iion of them in evidence, though the bailiff need not 
have them with him at the time of the execution thereof. 
Heath, J. To intitle you to break open the houfe^ 
you (hould have gone to zjujiice of the fence $ for though 
the prifoner had made a forcible entry upon Harvey^ the 
bailiff had no right to make a forcible entry on him with* 
out a 'warrant from zjujiice. There would be no end elfe» 
but perpetual warfare in fociety^ Indeed it feems too 
much to convi£t the prifoner on ikl^Jlatute^ for the 
breaking of the houfe, by Beer and his affiftants, was 
clearly illegal. The charge is, that he malicioujljt &c. 
fliot at Beer^ having a warrant to arreft him, and though 
the prifoner got into the houfe by force, yet being in 
a£tual poffeffion at the time, had he killed Beer in this 
illegal attempt to arreft him, he would have been guilty 
of manjlaughter only. And as to the writs tf poffeffion 
and capias f his lordfliip feemed to think, that they ought 
to have been produced in evidence as well as the war* 
rants^ StttbVs Cr^ Cir. 7 edit. 371. 
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01/ EriDENCE NECESSART TO MAINTAIN AN 
JNDICTMENTy AND EVIDENCE APPLICABLE TO 
GENERAL ISSUES IN PLEAS OF THE CROWN. 

CHAPTER I. 

On the application of Evidence given tofupport an indiBment 
on a Jlatute^ nvhen that evidence fails in fupporting the 
charge under theflatute^ but isftifficient tofupport the fame 
charge at common law, 

aule tije jpirft, . 

It was formerly generally taken, that no indiAment 
grounded on a ftatute, and which concludes contra for-' 
mam flatutij and cannot be made good, by the ftatute, 
can be maintained as an indiflment of an offence at com- 
mon law. 2 Hawhy P, L. ca, 35. ca. 46^ 7 edit. vol. 4. 
70, and 4^0. 

The 
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The chief reafen 16, that the pro&cution is intended 
to be grounded on a foundation which will not fupport 
it. Ibid. 

Hale, in fupport of the old rule, (ays, an indifiment 
grounded upon an offence made by zOl of parliament 
muft by exprefs words bring the offence within the fub* 
ftantial defcription made in the zGt of parliament, and 
thofe circumftances mentioned in the ftatute to make up 
the offence, fhall not be fupplied by the general conclu- 
fion, contra fortnam Jiatuti. And fuch indidment (hall 
be quafhed, and the party (hall not be put to anfwer it* 
Haie^ P,Cp 170, 171. 

As in Penhallo's cafe, Eajl. 33 Eliz. B. R. indided 
upon the 5 Edvf» 6. for drawing his dagger in the church 
of B. againft /. S. and doth not fay, (according to the 
ftatute) " to the intent to Jlrike him^* and for this caufe it 
was void. But then it was moved, if this were not good^ 
^ for an affault, he might be fined upon it. But per 
Curiam it is void in all \ for being indided upon the 
Aatute, it is void as to an offence at the common law* 
Cro. E/iz. 231. The ^een v. HaU, and others j Cro. Eli%^ 
307. Editis ca. Crp, Eliz. 6g)J, Cholmlefj cafe. Cro* 
(^. 465. Bennet v. Talbot, i S/z/i. :ji^. 

From thefe cafes it appears, that though t|ic evidence 
given would fupport an mdi£lment at common law, yet 
if the indi£bment concluded againft the ftatute the defen- 
dant was acquitted and difcharged, as if the whole pro* 
ceediog had been cQrtm mnjudke. 

0|tle tf}e httsm^ 

Where a perfon is indi£ted upon zJiatutCf and the 
evidence doth not bring the cafe within the ftatute, but 
yet proves the offence diarged in the indictment, as it is 
an ofience at the commm law^ die de&n.d?Qt may be found 
guilty at the common law, and the words contra fortnam 
jUattfti may he rejected as furplus. Havh P* C ca. 25 
and 46. 7 edit. vd. 4^ 450. 

So in Page's (pafe, it wa^ rcfolyed, tl^at if perfpn$ be 
indt£led fpecially of the ftatute of (tabbing, and th^ ^« 
4mce be. npt fufficient to bring them within the fliatute, 

they 
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they may be found guilty of man-flaughter at comdfoft^ 
law } and the words contra formamjlatuti fliall be r ejcfted 
as fenfelefs where the oflei^ce is prohibited by the com- 
mon law only. Ihid, Siderf. 420. 2 Keb. liZ. The 
King V' Smith. Dougl. 445. 

And in the King v. Matthews^ HiL 33 Geo. 3. B. R^ 
Indl£lment for an offence at common law, concluded 
contra formam Jiatuti. 

Gihbs moved an arreft of judgment ; and afiigned, as 
one caufe of error in the record, *< becaufe the offence 
«* is laid to be againjl the form of ihejiattae^^ arid it is 
only an ofience^at commoti law, and cited Cholfnief% cafe» 
Cro. Car. 465. 

The couUT faid there was no foundation for the ob- 
jeflion. It had been frequently over-ruled and deter- 
mined, that the words <* againjl the form of the Jtatutey^ 
might be obje£ted as furplufage. 5 Term. Rep. B.R. 169. 
In the King v. Bathurftj Sayer 225, and in the King v. 
Kett/eworthf Eajl. 32 Geo. 3. B. R. the court ruled the 
point as aboye. 

Note — Cholmlef^ cafe, cited in the above cafe by Gihhs^ 
was for an afiault in a church, againft the ftatute. The 
objedion was, that the indiftmeht is contra formam flo" 
tuti ; and this offence is not punifhable by the flatute, 
unlefs that he fmote with a weapon, or drew a weapon 
in the church or church-yaVd, or drew a weapon to that 
intent ; and by the fecond claufe in the flatute for fmiting 
or laying violent hands, it is excommunication, ipfofa^o'y 
and it is not merrtioned here how he ftruck — and there- 
fore the Justices doubted. Cro. Car. 465. Ante 494. 
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CHAPTER II. 

Ji<yUf far the Evidence given againjl a defendant on his irlat^, 
as principal^ can cfffeSl hiniy tvhere thefadlsjhew him to 
fc accejfary. 

A DEFENDANT caimot be found giTilty oft an in- 
di£kn)ent againft him as principal^ which only proves him 
to have been accejfary before the faft : but he, on fuch 
evidence^ (hall be difcharged from the indictment. 
Hawk. P, C. ca^ 35, and 46. 7 edit. voL 4. p. 319. 450. 
Vide Af^e 463, 464. 



CHAPTER lit 

yfx to the certainty of the Day laid in the ItidiSiment. 

Itofc tbe Jrirff* 

IN all cafes> the day laid in the indiftment or appeal 
is not material upon evidence ; but the defendant may be 
convided upon proof of a fafl: at any other time whether 
before or after the day laid, fo that it be before the time 
when the indi6tment or appeal was preferred. 2 Hawi, 
P. C ca> 46. 

Coke and Hale fupport this rule. They fay, if a 
man be indifted for felony or treafon, fuppofe the 3 ly? 
cf April, 24 Car. and in truth the offence was committed 
jfijuney 24 Car. yet he ihall be convidled notwithftand- 
ing the variance^ for the day is not material. Yet dan- 
ger and trouble may enfue by the relation of fuch at- 
tainder to the day mentioned in the indiftment j there- 
fore the jury ^ovXdifind the true day, 2 Injl. 318. 3 Inf. 
23OL I Hale. P. C. 361. 2 Hale, P. C. 179. 

So 



497 

So in the EiMC if. fir Henrt Vane. Triniiy, 14 Cor.a. 
i662y indi£led for high trestfon. Although the 
treafon for compaffing the king's death was laid in the 
indidnifent to be the 30 Mafy 1 1 Car. 2. Tet upon the 
evidence it appeared that fir Henry Vane^ the rery day thft 
late king was murdered^ did fit in council for the order* 
ing of the forces of the nation againft the king that 
now is^ and fo continued all along, until a little before the 
king's coming in. It was refolved that the day laid in the 
indiAment is not material, and the jury are not bound 
to find him guilty" /i&^ day i but many find the treafon 
to be, as it was in truth, either before or after die iiw 
di&ment, as it is refolved in S^s cafe, 3 Itd^. 230. 
And accordingly, in this cafe, the jury found nr Henry 
Vane guilty on the 30th of Januaty^ i Car. 2, which 
was the day the late king was murdered ; and fo all his 
forfeitures relate to that time, to avoid all conveyances 
and fettlements made by him. Kelynf^^ 16. 2 St. Tr. 

435- 

The Queen v. Ster, (cited above) is curious. The 
defendant was indided at zfeffions of the peace for the 
county of Norwich^ at Norfoiky 32 Eliz. The indi6tment 
was for burglary laid to be committed, i Auguflij 3 1 Eiix. 
whereunto iyer pleaded not guilty. 

Upon the eMence it appeared that the burglary was 
committed 31 Septemkr, 31 £/i». fo as at the timeal- 
ledged in the indi£lment there was no burglary done $ 
and it was conceived that the very true day was necef- 
iary to be let down in the indiftment } for that die judg* 
aient doth relate to the day in the indidiment, and fo 
avow feoffments, leafes, &c. for that (as it was alfo con- 
ceived) the feoffee, lefiee, &c. when the attainder is upon 
a verdid, fliould not falfify the time of tho felony i and 
thereupon the jury found Syer net guilty. 

At the fame feflions Syer was again indi^d for the 
fame burglary, done i Sept. 3 1 £0%, when in truth it 
was done. And he that gave the charge at feflions 
doubted whether upon this matter Syer might not plead 
outer fikz acquit for the fame burglary, (for feeing the 
ofieiMer is allowed no counfel, the court ought to 6q 
him juftice and aflign him counfel infaverem viUty though 
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he demand it not, to plead any niatter of law appearing 
to the court for. his difcharge) and therefore he ftayed 
the proceedings againft him, and the aflizes being at 
hand, he acquainted the juftices of aflize with this cafe» 
and with the doubts conceived thereupon. 
•' Wrat, C. J. and Perry ane, J. anfwered him, that 
the like cafe had been lately propounded by Perryane^ J. 
to all the juftices of £ngland, and by them three points 
were refolvecjl : Firfl^ That the crown was not bound to 
fet down the very day when the treafon^ felony, &c. 
Was done \ but the day fet down in the indiftmenty b&> 
ing before or after the offence done, the jury ought to 
find him guilty, if th^ truth of the cafe be fo ; and if it 
be alledged before the offence done, to find the day 
when it was done in ret veritate^ for they arc fworn ad 
veritatem dicendanty and then the forfeiture fhall relate 
but to' the day in the verdifl:, which was the day of the 
offence done, and hot to the day in the indidment. 
Secondly^ That if the triers found the offender guilty ge- 
nerally, yet the feoffee, or leffee, &c. if the offence be 
alledged in the indi£lment before it was yet done, to their 
prejudice, may faliify in the timey but not in the offenctu 
For feeing the crown is not bound to fet down the very 
jjuft day when the treafon or felony, &c* is done, and 
t^t the triers have chief regard and refpe£k of the of- 
fence itfelf, God forbid but that the i\xh]t€t might fat* 
fify as concerning the time of the offence. Thirdly^ If 
the offender be found not guilty, he in that cafe might 
plead upon a new indi£i:ment aUter ftntz acquit j and fo 
Syer in the cafe aforefaid did, and was thereupon dif* 
charged. 3 Inft, 230. 

Iftute tl)e ;6erdtH)« 

Evidence may be given of a treafonable confpuracy, 
&c. at any time before or after the time alledged in the 
indi&ment \ and at any place. 

So refolved in the King, v. Robert Charnock, and 
others, Old^BaSgy fefftms^ a Will. 3. before Holt, C. J. 
when the following reafons were afligned. 

Firft, 
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Rrfiy Becaufe it is only a circumftance and o£ form \ 
fome day muft be alledged) but the precife day is not 
material. 

Secwdhfy The indi£%ment hys it at divers days and 
timesj as well hefcre as ajter^ and thereby comprehends 
what was done laji year as well as this ; and as the evi- 
dence may be of matters before that time, fo it may be 
of matters alfo at any time after the time fpecified in the 
ifldidment, provided it be not after the time the indi£l- 
ment was found *, neither is the evidence upon pUce^ for 
k may be of anj placcj provided it be not out of the 
county. I &alk. 288. 4 S/. STr. 554, 570, ^6. Vide 
Ai. on Con/piracy^ Pojl 

Itule ^e Si^ird* 

T^ht flat. 7 Will. 3. ca. 3. (Englijb) maMs no excep- 
tion to the antecedent rules^. 

As in the Ejng, v. Francis Townly, commj. oyer 
gnd terminer^ isf^c, St, Margaref s-hill^ Surrey^ 20 Geo, 2. 
Indicted foT^ high treafon, in levying war, &c. 

His copnfel infifted that the oyer't-a£is are charged in 
the indidment to have been committed on the loth day 
fff O^oheTf and that all the evidence is of overt-a6is fubr 
fequent to that time. That however the refolutions With 
regard to the points may have been before Jlat. 7 Will. 3. 
ca. 3. (as ia Ciamock's cafe) yet now by that a£l, no evi- 
dence is to be given but of overt-a£%8 laid in the indi£i- 
Rieiit ; and, confequently the oveft*a£^s muft be proved 
in fuch manner as laid in the indiAment. That in this 
dsife efpeciatly, the king's counfel are hot at liberty to 
vary in their proofs from the day laidy fince tliey have 
confined themfelves in the indictment to one day» and • 
have not charged, as in moft of the precedents is 
charged, that the defendant did commit the treafon 
diarged on him on the day Jaid, and divers days and 
times, as well before as after. 

• The foUcitor-general (Murray, after earl Mansfield, 

C. J. A R.J anfwered, that the 7 Will. 3. makes no 

alteration in regard to this point, fo as to make either. 

tif^ or place more material than they were before the a£^; 
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the ftft, indeed^ finth that no evidence fliall be ^en oi 
9ny overt-ads not laid in the indidment. But what i8|^ 
or 18 not evidence of fnch overt-a£ls» is left upon juft 
ibe fame foot in this refpe£t as before the zSt ; what was 
evidence at common law is, in this refpedi evidence ftill $, 
and as to the charging the overt^ads, and divert day»^ 
and times, as well before as after the day particularly 
aientioned, the greateft part of the precedents he had 
ieen for levying war, which is the prefent cafe, do charge 
the overt;*ads on one day only. 

The COURT over-ruled the obje£lion. Townlfs cafe. 
F^. 7. ir 5^. Tr. 54J. 

fiufe tbe IFourtf). 

Where the time proved varies from that laid in the in- 
dt£lment or appeal, the jury may either find the pri- 
foner guilty generally, in which cafe the forfeiture (hall 
relate to the time laid, until the verdli£t be falfified by 
the party interefted, as it may be in this refped, though 
not as to the point of the offence, or they may fpecially 
find him guilty on the day on which the fafi is proved, 
whether before or after the day laid in the indiAment or 
appeal, in which cafe the forfeiture (hall relate to the day 
io fpecially found. 2 Hawk, P, C. ca. 46. Summ, 2649 
270. S^er^s cafe. 3 Inji. 230. Ant^ 496. Kely. i6« 
Sir Henry Vanis cafe, 2 S/. 2>. 435. Ante 497. 

But where a verdi£l exprefsly finds a^ defendant guilty^ 
before the time laid in the indidment or appeal, whe- 
ther it may be falfified as to the time, by the party inte- 
refted, as it may be, where it finds him guilty generally 
of the ofience in the indi£tment or appeal, upon ew^ 
dhtce of a fa£l: after the time laid, may (faith HanMmJ 
be deferved to l)c confidered. 7, HofwL P. C. ca. 46. 

On the trial of lord Balmerinq, before the lords^ 
2» Geo. 2. 1746, for high treafon. The prifoner,. who 
had no counfel, faid, •* Obferve, that none of the wit* 
<' nefTes have agreed upon the day charged in the indid- 
<• ment; and I have nothing elfe to fay.** This objcc- 
t^n he afterwards explained to mean, that << it was not 

<f proved 
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<< priyvcd thfti he waa adually ait Carlifle when k wai 
^ taken by the rebels*^ 

The LORDS inquired of the judges, << Whether it is 
^ neceflary, diat an overt-ad of high tfeafon fliould be 
^ proved to have been conuaitted on the pafiiadar 4^ 
•< laid in the indiament ?'* 

Lee, C J. anfwered, ^ We are all of opinion, that it 
<< is not necefiary to prove the pvert««£l to be comnutte4 
<< on. the particular day laid in the indidment. Si|ta» 
^ evidence may be given of an overt-a& i^e the day, 
*' fo it may be after the day fpedfied in the andidiiKait^ 
^ for the day laid, is circumftaac^ ^ni form only, and 
<' not material in point of proof: and diis is the known 
^< conftant^courfe of proceedings in triaU.'* 9 Sf. Tr. 
606. Fofi. <^. 



CHAPT&R IV. 

Of proving the certainty of the Place hud in tis 
Indi^ment^ . 

Unit tjbejpjrft* 

WHERE a place certain is made part of the defcrip^ 
tion of the fa£l charged in the. indictment againft the 
defendant, the leaft variance as to fuch place, between 
the evidence and the indidment is fatal. 2 Hawk. P. C. 
ca. 46. 7 edit, voL 4* 451. 

As if a ttefpafs for taking away goods is alledged, in 
fuch a pariib, in a play-houfe in Lincoln* s^innfields^ and 
in evidence it appears to have been done at a houfe of a 
different perfon ; or that there is /vo play-houfe in Lincolffs^ 
inn-fieldff 2 Hawk. P. C. ca. 46. Fielding's Pen. LaWf 

As in the King v. Duro&b, Old^Bailey^ December 
feffton^ 17B4. L. H. S. Durore^ Efq; was indi£ted before 
HoTHAM, B. on thtfatute 9 Geo. i. r. 22. for malicioufly 
(hooting at Henry Sandon, in the dwelling- houfe of James 

Brewer 
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Brewer and John Sandy : but it appeared upon evidence^ 
that the dwelling-houfe belonged to John Brevier and 
James Sandy. 

Court. This h a fatal variance. The profecutor 
hath thought proper to ftate the names of the owners of 
the houfe, where the hOt is charged to have been com« 
ttikted ; perhaps thjs averment was not neceflary to the 
validitv of the indi£lnient| for the ftatute fays, << who 
^ fliall maliciottfly (hoot at any perfon, in any dwelling- 
«* houfe, or friihir pldce}*" but having averred that it was 
in the dwelling^houfe of John Brewer and James Sandy^ 
the profecutot is bound to prove it as it i^ laid. Now 
the evidence is, that Brewer^s chriftian name is not John 
but JameSf and that Sand/s chriftian name is not James 
but John^ and when a man is charged with a capital of- 
fence, every ftriflnefs which the law requires muft be 
attended to. The prifoner was acquitted. Leach's Cr^ 
Ca. 2 edit. 282. 3 Edit. 390. MS. 

So in the King v White, OIdrB(iiiey /effton, 1783, 
before Buller and Grose, J's. The prifoner was in- 
difted for burglary in the dwelling-houfe of John Snoxali^ 
and ftealing therein goods the property of Anne Locke. 
It appeared in evidencej' that the houfe was not the 
dwelling-houfe of John Snoxall. 

The COURT therefpre held* that the prifoner could 
not be found guilty either of the burglary or ftealing in 
the dwelling-houfe, to the value of forty (hillings, un- 
der ^^7/. 12 Ann. ca. 7. for it is eflential in both cafes, to 
ftate in the indi£lnlent the name of the perfon in whofe 
houfe the offence is committed, and truly to prove that 
averment on the trial. Leach's Cr. Ca, 2 edit, 216. 
3 edit. 286. MS. 

In the King, v. William Woodward, Old-Bailey 
fejp. OBoher 17B5. The defendant was indifted for 
ftealing in the dwelling-houfe of Sarah Lunnes. It ap^ 
peated in evidence, that her name was Sarah Lunden. 

Adair, Recorder, held the variance fatal to the ca-. 
pital part of the indiftment. Leach's Cr. Ca. 2f6. 
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fiut a ^ace latd only for a venue in an indi&ment or apr 
peal is no way material upon evidence ^ but proof of the 
fame crime at any other placej in xhtfame countVi main- 
tains the indi&ment or appeal as well as if it had been 
proved in the very fame place, a Hawk. Pm C. at. 46* 
Vide ChamocVs caje. Ante 498. 

As in fir Henry Vane^s cafe, wherein it was refolfedf 
that the the treafon laid in the indi£lment being the 
compafling the king's death» which was in the county of 
MiddlefeXf and the levying war being laid as one of the 
9vert^aBs\o be the co)npa(&ig of the king's death, though 
this levying of war be laid in the indiAment to be m 
Middlefexy yet a war levied by him in Surrey might be*given 
.in evidence : for being not laid as the treafon^ but only 
as the overt-'^f to prove the compai&ng, it is a tranC- 
tory thing which may be proved in another county. But 
if an indictment be for levying war, and that made the 
treafon for which the party is indited, in that cafe it is 
local, and mud be laid in the county where in truth it 
was. Kelyng 1 5 . Ante 497. 

So in the cafe of Joseph Clarke, indi£led in LmIo$i 
for high treafon, for coining of money. Upon the evi- 
dence it was proved againft him in London, as it ought to 
be, the indi£kment being there : but a great deal of more 
evidence was given againft him of committing the fame 
crime in Middle/ex and Effex, which was agreed to be 
good evidence to fatisfy a jury. Kelyng 33. a Hale, P. C 
291. % Hawk. P, Cr. ca. 25. Cro. Eliz.911. Crijp. v. 
VerraU Telv, 1 2. Gumons v. Hodges. 

lltute tbe a[:i)trd* 

After a crime hath been proved in the county in which 
it is laid, evidence may be given of other inftances of 
th^fame crime in another county, in order to fatisfy the 
jury. iHawL P, C. ca» /^6. Clarke s ca. above cited. 

So ruled in lord Preston's cafe by Holt, C. J. 4 St. 
Tr. 4 1 o. and Hensey's cafe, by earl Mansfield, C. J. whe 

faid. 
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taldf ** as to tocaliiy o( fa£i$, it is certain that fome o^e 
. ovet-t-aA muft be .proved in the county where the in-* 
didlment is laid i indeed if any one be io proved in tiat 
county, it will ll:t in the proof of others in other coun^ 
ties. Burr. 6/^6 to 6^0. JPoft. i(^6. 

Where the defendant is indifted fof high treafon in 
cOmpafling the king's deaith^in (?/;? county, and levying 
of war in the fame county, is laid as an o?ert-a£b of fucn 
treafoTl, and proved in the fame county by one witnefs, 
the levying of tvar in another county may alfo be proved 
fcy another witnefs* 2 Hawk, P. (!, ca. 46. 

So determined in fir HENtiy Vane*s cafe. Trin. i^Ca» 2. 
Sir tienry Vane was indi£ted at the King's Bench for 
compafling the death of king Charles the Second, and 
intending to change the kingly government of this ila<» 
tion \ and the wert-aSfs which were laid, were, that he 
with divers other unknown perfons did meet and confult 
lof the means to deftroy the king and government, and 
tlid take upon faim the government of the forces of this 
nation by fea audi land, and appointed colonels, cap* 
tains, and officers ; and the fooner to e(Fe£i: his wicked 
defign, did a£tually, in the county of Middle/ex^ levy 
-war. 

TTicprifoner obje£^ed that a levying of war in Surrey 
-could not be given in evidence to a jury in Middlefek, 

But the JUDGES refolved that in this cafe the treafon 
laid in the indi£lment being the compaffingof the king's 
death, -which was in the county of Middlefex^ an d the 
levying of war being laid only as one of the overt^aBs to 
prove the compaffing of the king's death, though this 
levying of war be laid in the indidment to be in Mid-" 
dlefexy yet a war levied by him in Surrey might be given 
in evidence. 

But it was agreed at the fame time, that if an indict- 
ment be for levying war and that made the treafon for. 
which the party is indi£led, in that cafe the offence 
charged is locals and muft be laid in the county where 
in truth it was. Kelyng 15, 

The 
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The above determination was ruled to be law in *tlic 
oafe of Thomas Tieod^us Deacon^ for high treafon^ 
ao Gm. 2. In this cafe an obje£iion was taJcen b^ the 
prifoner's counfel, that a fad proved was not committal 
in Cumberland^ the county where the venue of all the 
OTcrt-ads was laid. 

Abnet and Foster, Juftices> held, that it is indeed 
neceflary on this indidment thatyime overt*a& laid be 
f¥wed on the ptifoner in Cumberland^ but that bang done^ 
a£U of treafon tending to prove the overt*a£ts laid» 
though done in a foreign county, may be given in evi* 
dence. 9 &. Tr. 558. Foft. 9. 

The levying of war can in no cafe be given in evi- 
dence as an overt a A in any county in which it is net 
laid, unlefs it tend to prove fome overt-a£l; that is ex- 
prefsly bid. 2 Hawk. P. Cr. ca. 46. 



CHAPTER V. 



Of Evidence nvhich may h given on an Indi^mentfor treafon^ 
notwithjlanding the Jlat. *j VTUl. 3. fee. 8/ 

i!$ule t&e jNcft« 

NO evidence (hall be admitted or given of any 9verU^ 
«f9. that is npt expre(sly laid in the indi^lment 9g.ainft 
a|iy perfon or perfons wh^tfoever. Engliftfjiai. 7 IvilL }• 

But circumftances not laid in ^he indidmentj may be 
given in evidence, notwithftanding the provifion of the 
above cited ftatute. 7 Will, i^/ec, 8. 

Foster, in his reading upon this fedion of the above 
cited ftatute faith — 

^ "^ This ftatute never pafied Ip. Ireland. 

3 T Iti 



. Ia the cafe of Ambrose Ro6i;wood in B. R. 8 WilL j. 
Uidifled for compai&ng the deatK.o£ the king, two of 
&e byert-a£t8 charged were, that he and. others met .and 
confulted the proper 'means of way-laying the king, and 
attacking him in his coach % and alfo that they agreed to 
provide forty men for that purpofe.- 

The counfel for the crown offered to give in evidence 
^at the prifoner produced to one of the confpirators a 
lift of the names of a fmall party which was to join in 
the iattempt, . and of which he was .to have the. com- 
mand, with his own name at the head of the: lift, a8 
their commander. This evidence was oppofed by the 
prifoner's counfel, becaufc the circumjlance was. not charged 
in the indi<9:ment \ and^^ this claufe of the a£l was much 
preffed. 

But the COURT (aid, that this circumftance, if ptoved^ 
amounting to a direft proof of the overt-a£ks which were 
laid, viz. the meeting and coufulting how to kill the 
king, and their agreeing to provide forty men' for that 
purpofe, and falling under the fame fpecies of treafon, 
was very proper to be given in evidence. 4 St. Tr. 661. 
FoJ. 245' 

In major Lowick*s cafe, Old-^Bailey, 8 Will. 3. the 
COURT alfo declared, that if the circumftances of pro- 
viding forty men had not been laid, it might, notwith- 
ftanding, have been given in evidence ; for it was a dire£t> 
proof of the firft overt- aft, viz. the meeting and con- 
fulting the proper means to kill the king. 4 St. Tr. 718. 
Fofi. 245. 

Same rule in the King v. Chkistoher Layer, B. R. 
p GetK I . His correfponding with the pretender, though 
not laid, and though made treafon hyjlat. 1 2 Js* 1 3 Will. 3. 
Irifb. 2 Geo. i. ca. 4. fee. 2. 4 Stat, at large 322. igGeo.2. 
ea.i. 6 Stat, at large 6^5^ was given in evidence, for it 
direftly tended to prove one overt-ad that was laid,v»z. 
his confpiring to depofe the king, and to place the pre- 
. tender on the throne. 

And, this rule was adhered to in Sir John Wedder- 
burn's cafe, 19 Geo. 2. The overt-afts were laid at 
'^berdeen^ in the (hire oi Aberdeen. It was proved by two 
wjtnefles that the prifoner was with the rebels at Aber-^ 

deen, 
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deeftf and by thofe and other witnefles that he was at 
divers other places with them. 

The king's counfel called witnefles who proved like- 
wife that he was appointed by the pretender's fon col- 
ledor of the excife ; and that he did actually colled; the 
affize in feveral places where the rebel army lay, by virtue 
of that appointment, for the life ot the rebel army. 
' The prifoner's counfel infilled that this evidence ought 
not to be admitted; for though colleAiilg money for 
the fervice of the rebels is an overt-afl:,. yet it not being 
laid in the indi£lnient, no evidence ought to be given of 
it; and they relied on the ftatute of 7 JFiiL 3* but in 
this diey were over-rtiled, upon the reafons before given in 
^ the cafe of £)^jro». pS/. 2V. 580. Fo/f. 22. Ante ^o^. 

Ih Vaughan's cafey admiralty SeJJionsy Old^Bailey^ hefort 
Holt, C. J. &c. 8 WilL 3. it was adjudged in the cbn- 
ftrufkion oi fiat. 7 WilL 3. that where a man is indited 
for high treafon in adhering to the king's enemies ; and 
certain ads of hoftility done by him in a certain {hip 
called the Clencartyy are laid as ' the overt-aQs of fuch 
adherence, no evidence can be given of any other difl:in£t 
aft of adherence, having no relation to, nor any way 
tending to prove what was done in the Clencarty^ though 
it conduce to prove the fame i^ecies of treafon ; and 
therefore that on fuch an indi£tment'no evidence can be 
given of the prifoner's having run away to the enemy 
in a cuftom-houfe boat, &c. 2 Hawk. P. C. ca. 46. 
gSt. Tr. 17.38. 

fjule tbe atbirD, 

But where one is indifted for high treafon in com- 
paffing the king's death, and a confult and agreement to 
aflaffinate the king is laid as one of the overt-afts of fuch 
treafon, the defendant's giving about among the confpi- 
rators a lift of the perfons names who were intended to 
be employed in the aflaffination, may be given in evi- 
dence againft him upon fuch indidment. 2 Hawk. P. 
C ca. 46. 

So ruled in Rookwood^s cafe, becaufe it naturally tends 
to prove his agreement to the intended aflaflination, which 

3 T a agreement 



^ignement is ofili of the oyert-a£^8 laid ih die mdidment. 
See Rookwood*^ cafe. Ante 506. 

IRuIe tbe fsmfy. 

Alfo where the writing of feveral treafonable letters ia 
laid as an overt-a£fc.of high treafon* in compafling the 
king's death, and the purport of fuch letters is only fet 
forth in the indictment, without a particular recital or 
defcription of any of them, the particular letters making 
ffood fuch charge may be read at the trial. 2 Haniuk. 
^. C ca. 46, ' 

Which rule was laid down in the King v. Francis 
Crancia, a jew, Old-BaH^y Jami^ry fijftonsy 3 Geo. I. 
The overt-aa was thus laid << And that be the fdd 
*«. Francis Francia^ did traitoroiifly compofe and write^ 
«< and caufe to be compofed and written^ feveral tra}r 
<< torous letters^ notifying the intention and refolution of 
<« him the faid Franks Franciai and the other traitors, to 
<* move and levy war, §c/' 

The letters to which this overt-aft referred, being of- 
fered in evidence, the prifon^r's counfel obje£led to the 
reading of them ; fubmitting, that the charge of the 
overt-a£l being general, that he wrote feveral treafonable 
letters, though the crown might fupport that allegation, 
by fliewing a cpnfcffion of the faft, of writing feveral 
fuch letters, or might give evidence in general that he 
did write fuch letters, yet they could not produce partis' 
eular letters y becaufe every one of fuch letters would be 
an overt-aft in itfelf, and they were not laid in the in- 
di^iment. This objeSion they grounded on the ftatutes 
of trcafon* By the 25 of Eiw, 3. though the intention 
was the crime, yet that mtention muft be declared by 
open aEi or deed. And by the ftatute of William 3.. noi 
^hing (hall be given in evidence but ^bat is exprefsly laid 
in the indi£tment. If it be allowed under a general 
charge to prove a number .of fa£ls, which are not charged 
particularly in the indiftment, the fecurity of the law 
-ftrill be eluded, and a man will not be able to make a de- 
fence, than if it had been laid in general that he had 
'wOnfpired the death of the kingj that it had been laid 

and 
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and that in order thereto he had been guilty of feveral 
treafonable praftices : and Gregg*$ cafe was mentioned, 
where the letter was fet out at large in the indidment. 
10 St. Tr. App. to Hargr. 77. . 

But the COURT held, that here was an overt-ad laid, 
and that it was fuificiently defcribed, and that it all the 
fiatute requires. The a& fays^ diat no evidence . {hall 
be given of any overt-a£\ not exprefsly laid in the indid- 
menc. None can faj here is not an overt*ad exprefslj 
laid. If it is expredly laid and fufficiently defcribed^ it 
is hot neceflary to mention all the evidence that is to 
prove the overt-a£l. The intent of the law is no more 
than that the overt-ad (hould be fuflkiently defcribed 
and charged. It is here fo charged and defcribed ; the 
defign and intention of the letters are fet forth ) and 
they go to prove, that fuch letters manifefting fuch de- 
fign and intention te levy war were written. Here the 
crime is compaffing and imagining the death of the king ; 
and the writing and fending letters to foreigners to excite 
a war) is the overt-ad, and that ad is exprefsly laid in 
the indidment which is fufficient, without fetting forth 
the words of the letters. 6 St. Tr. 77. 

Foster faith, that in every indidment for compaf- 
fing and imagining the death of the king, the queen, or 
their eldeft fon and heir ; and alfo in every indidment 
for levying war, or adhering to the king's enemies, an 
overt-ad muft .be alledged and proved. For the overt- 
ad is the charge to which the prifoner muft apply hit 
defence. But It is not neceflary that the whole detail of 
the evidence intended to be given ihould be fet forth ; 
the common law never required this exadnefs, nor doth 
the ftatute of king William require it. It is fufficient 
that the charge be reduced to a reafonable certainty, fo 
that the defendant be apprized of the nature of it, and 
prepared to give an anfwer to it. Foft. 194. 

Yet there are inftances of indidments where the very 
words charged as treafonable hvve been fet. forth. 

f 
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CHAPTER VI. 

Ofprowng /i< Overt'O^i laid in an Itf^ment for 
Ifigb ^rfofan. 

* Htnle tbe J^rrff. 

WHERE feveral ovcrt-aftf arc laid in . an indifliment; 
for high trea(bn> the pri)of. of any one of them maintained 
the indi3ment, a$ much as if every one of them were^ 
proved. 2 Hawk, i^. C. cd^ 46. 

IjEale confirms this rule. He faithy that more overt* 
a£ts than one may be laid in an indi£lment for.hi«h 
treafon, and then the proof of any one of them fo laid, 
they being in law fu^cient overt*a£):s, maintains the 
indi£lment. i Hah P* C. 122. 

And Foster fays it is how fettled, that if divers overt- 
z(ks be laidi and bat one proved^ it will be fufficient to 
fupport the charge, and the verdi^l muft. be for the 
crovm. Fd/f.'ig4. 

As in the King v. Robert Lowick, April fejftonsy 
Old' Bailey^ 8 Will. 3. indi£^ed for high treafon, in com- 
pafling and imagining the death of the king ; on an ob- 
je£lidn made by Mompejfon and fir Bartholomew Shower^ 
counfel for the prifoner. 4S/. 3V,7i8. Ante ^06, 

Holt, C. J. and the reft of the court held, that if 
feveral overt-^afls be laid, and but one proved, yet the 
defendant may be found guilty. 4 St. Tr, 718. 

So in the King. v. Christopher Layer, at bar, B. R. 
Mich. 9 Geo. I, 1722, the fSame point was made an4 
over-ruled* 

iRuIe tl)e ;&etonD. 

From the laft rule it rcfults, that where divers ovett- 
a£l:s are laid, and the indiftmcnt in point of form hap^ 
peneth to be faulty with regard to fome of them, the 
court will not quafti it for thefe defeftsi becaufe that 

would 
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Would deprive the crown of the opportunity of proving 
Ac ovcrt-a£ts, which are well laid. Fofi. 194. 

So determined in the King v. Lowick, in which the 
objedtion was argued very much at large by the prifoner't 
counfel, and mooted by tiiei bengh ; but 

Holt, C. J. with the unanimous confent of the other 
judges, declared that if an overt->a^ be badly laid, yet 
't may be given in evidence to fupport an overt-a£k well 
Jaid, tor if it were not laid at s^H, the faft may be given 
*n evidence. 4 St^ Tr. 417. ^ 



CHAPTER Vil. 



Of variance between the Evidence given^ and the matter 
Jet forth on the Record. 

Sure ri}e ffitft. 

WHERE an indifltment id for writing a Vl^l fecundem 
tenorem fequentem ; or for forging a deed fo and fo de- 
fcribed, any, the leaft variance, between the libel re* 
cited, or the deed defcribed, and thofe given in evi* • 
dence is fatal. 2 Hawk. P. C. 46. 7 edit. vol. 4. 453. 

l!tule tbe j&econD* 

But where the fubftance only of a libel is fct forth it it 
fufficient, if the libel be proved to have the fame fenfe at 
is fet forth. Ihid. 

In. the King v. Hale, Hilary ^ 7 Geo. i. B.R. Pratt, 
C. J. allowed the libel to be read, faying he would put it 
ifpon the defendant to fhew that there were material va* 
riances. i Stra. 416. 

• And the.pra£tice now 13, on indi£tments for forgery, 
libels, &c. that the clerk of the crown reads from the 
record the matter fet forth in the indifhnent, while the ' 
defendant, his counfel or agent, eauimine the original 
paper. 

...» ... la 
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In the QrosM v. dpftor Drake, M'uhMelmas, 5 Amm^ 
S. R. Information for a libel» in which were contakied 
divert fcandalous matters, focuudum tenorem fequen^ and 
itt fetting fortbl a fentence of the libel, it was recited 
with nor^ inilead of m$ti but the fenfe was not altereid - 
thereby. 

Defendant pleaded not guilty, and this variance ap* 
pcared upon the evidence, on which the jury found a 
i^cial verdlA. 

The COURT held^ry?, cujus qi^idewt /mmt imports a troe^ 
copy. Vide Regis 169. 8 Co. 78- Co, EnU 508. 
2 Saund^ 121. In hoc qua fequitur forma. 5 Co. 53* 
Tenor is a tranfcript, and implies the very fame. 

Secondly^ They held ths^ this was i^ot a tenor^ by rea- 
fon of this variance, for mt and nor are different, difie- 
rpnt in grammar, different in fenfe. And, 

Powis, J. held, as to the point where literal omiflions, 
&c. would be fatal, that where a letter omitted or changed 
makes another word, it is a fatal variance ; otherwife 
where a word continues the fame. And in the principal 
cufe^ no man would fwear this to be a true copy. 

TUrdly^ The court held, that there was a difference 
between words jj^oirii and words written: of the former 
thfifc could not be a temr^ for there was no original to 
compfire them with, as there is of words written, and 
though there has been attempts to plead a quorum tenor of 
words fpoken, it has never been allowed, and therefore 
where one declares for words fpoken, variance in the 
omiffion or addition of a word is not material, and it is 
fnfficient if fo many of the words be proved and found 
as are in themfelves a£lionable. Sir Join Bruges v. 
Warenford. Dyer 'j^. LadyRaUliffe y. Shuhley^ Cro* 
£/iz, 214. BliJ^ ▼• Jobnfon, Cro. Eliz. 503. 

Otherwife in dd>t upon a bond, for upon non eft 
foBum^ the variance \^ fatal. 2 Roll. Abr. 718. 

Fourthly^ HoLT, C. J. held, that in. pleading therc^ 
were two ways of deferibing a libel, or other writing ; 
by the words or by the fenfe : by the words, if you de- 
clare of a libel cujus^ tenfnr fiquitur, (sV* or qu^e fefutmt 
in his Anglicanus verbis fequentibus^ you defcribe it by 
ito4>articukir words, of which each is fuch a mark, that 

if 



you hU tn making good their defcriptioru 
^ytr 20^* kir Edw. Waid^ra'o/s cafe* 

If a man bring trefpafs quan daufam f^tgit^ and fctft 
«*rth abuttals and bounds, and fails in proving them he 
'* gone I and yet he needed not to have defcribed it after 
] iKat mannen But you may dcfcribc it by its fenfc and 
^V^eaning« Thus, it is a good information to ftcw, that 
^^^V€ defendant made a wftEing^ and therein fa id fo and fo^ 
j^^'^^nilating it into Latin, in which cafe esca^tnefa in the 
•■^^crds is not material, becaufe it Is defcribed by thefenle 
^^nd fubflance of it. a Sa/h^66Qt 66%^ H^k 273. 

^M Where the mifreciied uford is in itfelf a complete word, 
^BtliQugh not inteUigibtc with the contexc, as ^^mf^^ for 
^B ^' hdr^* there the variance is fatal : but not if the mud« 
■■ lated word does not make any other word, as ** ahbtf* 
far «4>%." Vld^Ahny t. Waiiace. PaJ jij. The 
King V, BeacL Pcfl. ^ 1 5. And the Kin^ v M^. PqJI^. 
516. Doftor DraUs Cfi/i* AnU 51^, 
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In an indi£lmcnt the words ** in manner znAfirm fit* 
** hwjftgf that is t& fny^^ do not bind the party to recite 
the inflrument on which the charge is brought, verbatim 
in the indi£lment \ nor does it render mere form^omif* 
fiona or mtftakes fatal. Vide the Ki^ v, Bmch^ Pg^, 
515, The King V. May^ Pg^, , DQSkot Drak/s 
asfi* Ante 512. 

In Williams v. OglBa Ihlary^ 4 Gt&, %* upon the 
I flue of nul tie! record, one was iegravt^ and the other 
S^agrave ; and the cotiET held it no variance, f»ia idim 
hnanu 

^% tamm^ where the party has fomething clfe to go 
by than the found, a Strangt 88g. 

In Alberet t^. Wallace, Hshvyf 5 Gf»* 3, S. iJ, 
Strange moved to quaOi the writ of errort which dc- 
(cribes the fuit to be between the plaintiff and one ^ehp 

} O Jkkrry, 




jtlebirrff alias £Ef Jdm A^kert^ of WabiaffP^^y, an^ 
the alias diff is tf% in ikt record } one 18 i(y a^d tbt 
other is if. Hiis variance is in the ^iat i£^^ where th^ 
court has always obliged tl>e party to defcribe the fpecialty 
fiteratim^ And in thefe cafe^ you never go by the found, 
becaufe the party )ias fomethingplfe to^uide hiniji ^rkd if 
he miftakes it is not to be imputed to his omoi negligence.. 
In a plea of mifnomer indeed it is othcrwifet becauf^ 
ihere the party has nothing to go by but the found. 

Micb. 13 jtnn.ihc wri( Mf^s ^ravikjt and the recor^ 
Crovjiej^ xa AJf^ph 2. Annfiy and Anejiy. Pajcb. 4. 
Geo. I. Shartlefi and Sharpkfs. Brp, V^ria^ce %6* 
Baxjler with an f^ and Bascter without an /» all thefe 
were held to be fatal variances in the defcription of ^ 
record) and yet no body will fay they might have been 
taken advantage pf by plea of miibomer in abatement. 
And the reafion of al) thefe cafes' is inrhat is laid down ih 
do£lor Drak^^ cafe, tb^t in all cafes where the party ha^ 
anv record or fpecialty by which he may ipake an ezad 
defbription, in fuch cafes the moft. minute variance ia 
fatal. And Mr. Juftice Poivys^ who held with the ejf- 
ception about not and nor faid, that if the court once 
gave into the folu^jons of thofe variances, ^ey would 
never know where to Hop ; but being once out at fca, 
'would find it very difficult to fteer into harbour again. 

But this writ of error would. have been ^rell enough, 
if the alias diff had been left out, becaufe it i$ fufficieut 

• if the record anfwers the defcription; ^nd though it 
would contain more, yet that excefs muftof n^ceffity 

dimply a fiilnefs, ^nd if there be a full anfwer to the de- 
fcription, it is as much as is required^ But though it 
would be good ih fuch a caf(^ yet though it is not requi- 
fi(e to infert th^ addition, any variance vrhatfoever, if th^ 
party will take upon him to be more than ordinarily parti* 
cular is fatal ; for then the record does not anfwer the 
defcription, as it does where the.ir^rit of error makes a 
total omiffion of the additioq* 

Sed per, curiam^ the cafes cited are pf variances in the 
name of the party, which is more, confiderable than the 
name of his refidence. Thefe words are tx>th proper{y 

* ufed, fome fpell it Mey a^d fome fpell it eAbjy and if 
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there be occafioo we take the latter as an abbreviation of 
^e former. Per curiam^ the record U well removed and 
^e judgment muft be affirmed, i Stra. aot^ 23 1^ 23 V 
Vide AaOtor Drakes ca. Ante ^12; 

So in the King, t^. Bbach, Michaelmas^ 18 Geb. 3; 
S. R. The defendant hdd been convi&'ed of perjury iii 
an affidavit. Upon ihewing canfe why the judgment 
fixoald not be drrefted, exception was taken by Disnning 
^nd BtiUer in fupport of the rule, that there appeared a 
material variance between the indictment and the affida^ 
vit; for in the affidavit the defendant fwore that he 
•« underBood qxlA believed, &c.'* whereas the affignment of 
the perjury in the indidiment was, <^ that he had falfely 
«< fworn, that he uHdertood and believed, &c.'' oniitting 
the letter / 

It Was ifififted that this being a variance in the mate- 
rial part t>t the (^Hafge, hanldy, in thii affignment of thb 
^ctyaj itfelf, was fatal, and could not be cuted by ver^ 
did, and cited die ^yeen v. Draki. 2 Salt. 660. 
Ante 513. HuHfm j6. Qro. Joe. 133^ 5 Rjtp. 4fm 
2 Lord Rayin. 1224^ 

Lord Mansfield. This was aii sip{>lication for a new 
'trial for periury in an affidarit, upon th^ ground of a 
material fanande between the affidavit and the indid* 
ment, the letter /being left out in the word under- 
flood : and it comes befbife the court after the jury have 
read It «« linderfiood^ Wc have looked into all the cafes 
upon this fubjedl, fome of which go to 1 great degree 
of nicety indeed, partieulariy the cafe in HtOim 56^ 
ihaken. by the dodrine bid down in 2 Hihvk. ca. 46. 239* 
6 Edit. 339. The true dtftin£iio& feems to be taken ia 
the cafe of th^ ^tn v. Diraie, 2 Salk. 660. which is 
this, that where we omiffion or addition of a letter does 
not change the word, fo as to make it dnoihef word, the 
variance is not material ; in criminal profecutions a de- 
fendant is allowed to take advantage of nicer exceptions : 
but this is a cafe where the mitter has been fairly tried, 
and where tlitt othiffion of the letter / certainly does not 
change the word ; therefore die jury were right in read- 
ing it ttnderftood. Cenvper tli^^ 23^^ Z &mk. P. C. 
3 u 2 7 JSjBt. 
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f 4dit. 453. Ante rule i and 2. p. ^0$. DcugL ip^^ ip4^ 
Tbe Kif^ ▼» Map 

The King v. Hart is in point. At the knt affixes for 
the county of Wotcefier, 1776^ the defendant wad tried 
JFor foiling a bill of excluuige, which was fet forth in the 
mdidment, as follows, that is to fay : 

• «< Mo^ 215. £.41 00 06. HuLt» April 24, I775* 
^ Two months after date pleafe to pay to Mr. Tiomaf 
^ yonesy or order, the ftam of forty two pounds, value 
^ ficavied, and place the fame to accotint of 

«< George Phince* 

^ Mefll Ualliday iff Co, baAkers> London/* 

Whefl the bill was produced in ^dence, it appeared 
fthat the word'*^ received^* was fjpelt ^redovdy" and it was 
4)b}e£led that this variance was faital ^ for aldiough die 
two words have thtjamejiundf yet as the profectttor had 
undertaken by die wdrds <^as tbUowSi (that is to lay},^ 
to recite the bill fecundum tenorem, he Was bound to do^ 
it literally and precifely. 

It was left to the jury to cenfider whether they 
.thought the two words imputed one and the fame things 
■ and they found the prifoner guilty: but the judgmeiM^ 
was lefpited £0r the opinion of the judges. 

The JUDGES conceived it to be a proper queftion fior 
the jury; for conGdering it as an abreviation, yet if it 
.meant only the firnie word as that ufed in the indidiment^ 
it would not vitiate. 

Go(j£i>, J. (aid, he confidered it as the iame word, 
only mif-fpelt, and that there was not a poffibility of mif« 
faking it for a;iy other word in the Englifli language* 
Lfittch^ Cr.Ca.tidit. 131.' 3^"//*. 172. 

Hule tie Jptftjb* 

Where it is undertaken to fet forth z public Jlatufey 3 
mif-recital^on the teqord is fatal. 

So in BoTCE V. Whitaker Hit. 19 Geo. 3. This was an 
action on a bail-bonll brought by the plaintiff as aOignec 
of the fteriffof Kent. The defendant prayed oyer of 

the 
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the bonct and ccmdition^ and fet forth die Conditicm> 
which was in the ufual form, and then pleaded, diat, 
** before the making of the writing oUigatoiy aforefaid,^ 
&c. and fet forth &e ftatute of Hen. 6. c. 9. and then 
went on — <^ which faid ¥nriting obligatory die faid lhe« 
^< riff took by colour of his office againft the form of the 
^ ftatute aforefaid!* The a£l was mif-redtedy and earl 
Mansfield faid, that if the defendant had unnecefiarily 
fet out the a£l of parliament, he would hold him to half 
a letter ; and Bullbr, J. added, that there were many 
cafes where the word ** afirefaid*^ had been held to tic 
the party up to an ixoB recital^ and the plea here con-» 
eluded, that the bond was taken << againft the form of 
the ftatute afarefaid!^ Dou^. 97. 

HorTE-^lhuglafii in a note to his report of the above 
cafe fays, lord Mansfield alked if there was any doubt 
whether the ftatute was a public zSt ? 

Davenport^ as amicus curia, faid it had been doubted^ 
and was therefore always fet out. It is recited in the 
cafe of Lentbatt r. Cookey and alio in Dive Vw Mannwgham^ 
Plow. 60. 

Siule tlje SApi}. 

TTie GOITRT caft only take notice of mif-recitafs rf pri^ 
vote a£ls of parliament, when nul tiet record is pleaded ; 
except as to the commencement, pvorogations^ and fef* 
fions. 

Rex v. Wilde, Mich, ax Cear, 2. which was an in- 
formation under a private a£i of parliament, after verdiA 
for the pofecutor on the plea of << not guilty/' a modon 
was made In arreft of judgment, becaufe there was a 
miftake in fetting forth the commencement .of the par- 
liament. The anfwer given was, that, being a private 
ad, the court could not take notice of the miftake an 
that motion, as it did not appear on the record, and 
that the defendant ought to liavc pleaded nul fiel record, 
but the court held that they were bound to take nodce 
of the commencement, prorogations, and feffions of 
parliament, x Lev. 206. Dwgl^ (in iwto/97. Piatt 

V. Hill. 
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t* Hm. Mich. 10 WilL 38. I Lord Raym^ 31^* 
I &4dk» 330. 

In TuRviLLE V. Aynsworth. Mich. I Geo. 2. it 
was determined that a variance in the name of a, cor<« 
poration is fatal* This w^s an aft ion tipori a , South- 
Sea contrary the plaintiff declared it was for ftoclc^ 
ki the company trading cui mart Aifftrid* vocat t&e S6itth<< 
Sea company. 

It was infifted on at the trial, thzt Aujtralis was the 
froper word without an i, and therefore the evidence dii 
not fupport the declaration t and it was agreed to take 
a verdidt for the plaintiff, and to apply to the court- 
After a great debate a new trial wa» jgtanted; fof 
it was. a different corporation \ and if the word Au^, 
JlriaV^ was to be reje^ed, it would not do v for tfien it 
would be a Company trading to all fe^, whefeas they 
trade to the South-Seas only \ and the Angtia v'ocaf^ the' 
South-Sea company will not do where there is a propet 
liStin word which is not made ufe of. James OJbome^s 
€a* 10 Co. 130. 2 &rtf. 787^ 788. 2 LordRaym. 1515'. * 
UoTE'-^Dougfa/j, in a note to his report of the King 
T. May^ puts a query upon the law of the laft cafe, and 
fcems to confider it over-ruled by the King v- May^ and 
the King V, Beach^ Cowp,22g. Atite ^i^. DougL i^^, 
J94- 



CHAPTER VIIL 



Of Evidence tofupport an IndiBment for Words charged U 
befpokenby the Defendant t and hoiX) fuch IndiElment %i 
e^Eled by variance 4, 

IT is no evidence in a criminal cafe that the defen- 
dant faid fo andfoy or, words to the like effeft, becaufe 
the court muft know the very words to judge of their 
fosce and effed. 2 Hawk. ca. 46. 

And 
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And the Tcafon of this rule is, that of words fpotcti 
there can be.no tenor ^ that is tranfcript , for there is no 
priginal to compare them with, as there is of words 
written : and though there have been attempts to plead 
a tenor of words fpoken, it has nerer been allowed. 
And therefore if a plaintiff declares for words fpoken a 
variance in the omiflion or addition of a word is not 
material, and it is fi^fficient, if fo many of the words 
^ proved and found as are in themfelves a£lioi)able. 
12 Fin. abr, 68. pi. 46. 

So in HussEY v. Cooke, Bajlery 18 Jac, I. In the 
Star-chamber. The court held that if a witnefs depofe 
^at a defendant did perf^ade a juror to appear and din 
him reafonable favour, or words to tie like ^edfy this is 
no fufficient proof in criminals^ becaufe the court muft 
know the very words to judge of their force and effed. 
Hob. 294. Foft. 200. 1 Hale^ P. C lii| iiS> 3^3* 
3 KeL 14. ' 

Hale, Coke, and Foster fully juftifies the principle 
of this ruk. Foster fays, as to mere words fuppofed 
to be treafonable, they differ widely from writings 
in point of rpal malignity and proper evidence. They arc 
always liable to great mrfconftruftion from the igno- 
rance or inattention of the hearers, and'too often from 
a motive truly criminal. And therefore I choofe to ad^ 
liere to the rule which hath been laid down on more oc«t 
cafions than one. fincie the revolution, that loofe words 
to any a€^ or defign are not pvert-acls of treafon. Foft» 
zoo. - 

KELTNG.fays, I fee no difference between wprds r<- 
d^ffd into writing and vfords Jpohn. Foster anfwers, 
thj: difference appeareth to me to be very great, and 
llet)i here. Seditious writings are permanenj^ .thing^p 
. and if publiihed they fcatter the poifon far gnd wide. 
They are a£ls of deliberation capable of fatisfa^ory 
proofs and not ordinarily liable to mifcpnftruftion ; at 
leaft they are fubmitted to the judgment of the court* 
naked and undifguifed as they come out of the authoi^s 
bands. Words are tranfient and fleeting as the wtnd^ 
the poifon they fcatter is at the word confined to the 
n^fro^ circle of a few hearers ; they arc frequently the 
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tSeSt of fudden tranfport^ eafily mifunderftoodj and 
often niif*repeated. Kelyng 13^ Fo/l. 200. 

The fMpprelfion of a word or fyllable may change the 
fenfe. So the change of an emphafis. 60 words fpoken 
in e:|cIaniation iconveyine by found and gefture furprife 
and ;^bhorrenpe> may be reprefented in levidpnce as 
ifo\^ blf^fphempully or feditiouily. 



CHAPTER IX. 



t^^forumee between the cireumftances fit firth in the in£B^ 
m^ntf ifmi thofi given in evidence^ 

A VARIANCE between an indiflmcnt or appeal of 
death and the evidence^ as to the inftrumental caufe 
fnentbncd in fuch indi^ment or kppeaU is no ways ma- 
terial, fo th^t the party be proved to have died by the 
fame kind of death as alledged in the itididiment or apy 
p^l. zHqwL JP.C^ fa./^6. Hafes p.C. 291, GiOh 

Hierefore if one bq indifled or appealed for killing 
another with v^fivord, and upon evidence it appear that 
he killed him with a^o^i hat^iet, biH^ or hooky or any 
other weapon with which a wound may be given, he 
ought to be found guilty ; for thtfisbfiane^ of the matter 
is, whether he gave the party a wound of ^hich he died ; 
and it is not material with what weapon h^ gave it ; for 
the common efie£laal word is prectffit^ though for form 
fake it be necefiary to fet forth a particular weapon* 
2 HaHvL f. C. cifi. 23* ra* ^/d* SHtntn* %6$^ 2 Infi* 
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tiixlt t|)e Otbirti. 

And on the fame ground it hath alfo been adjudged 
that, on an indidimeht or appeal for poifoning a man with 
one kind of poifon, may be maintained by evidence of a 
different kiiid of poifon ; fot the fubftance of the mat* 
ter is, whether the defendant did poifon the deceafed ot 
not. a Hawk. P. C. ca. 46. 3 /^. 135, 2 Hale. P. C 

^ute tbe J^oorti)* 

Yet evidence of poifoning, burnings br famifliing, o^ 
any other kind of killing wherein no weapon is ufed* 
will not maintain an indidiment or appeal of death by 
killing with a weapon ; and evidence of killing with a 
weapon will not maintain an indi£lment or appeal of 
poifoning, &c« becaufe they are different kinds of deaths. 
2 Hawk. P. C. ca. 46. a Hale 291. 2 Infi, 319. 

The above rules are fully illuftrated in two cafes. 

Firjl^ The King, v. Richard Weston, indi£ied foi^ 
murder, Michaelmas^ 13 Jac. i. The defendant, a yeo* 
ttian of the tower, and fervant to fir Jervais ElwU^ lieu^ 
tenant of the tower, and, under the lieutenant, the' 
keeper of fir Thomas O^erbury^ then prifoner in the 
tower, was indifted- For that the faid Richard on ih^ 
xiinth day of May in the eleventh year of Jac. r'egis, in' 
the tower of London^ gave to the faid fir Thomas Overbur^ 
poifon called rofeacre^ in broth, which he the faid fir Thomat 
received et ut ide Richard Weflon prafatum Thomas Ovet^ 
bury magis celeriter iMerJiceret et murdraret l Junii 1 1 Jac. 
regis fupradidl. gave to him another poifon called ivhiti 
drfinic^ &c. and that 10 Julii Ann. ii. fuprad ^ve Mhix 
a poifon called mercury fublimatum tarts ut pradiaThomi^ 
Overbury magis celeriter interficeret et rHurdraret and that' 
^ perfon unknown, in the prefence of the faid Richdhf 
tvefiony and by his comnfiandment an^ procurement the 
r4th September Ann. 11. fupradiB gave the faid fir 
Thomas a clyfter mixed with poifon called mercury' 
fdblimate ut pradi&um Tbomam magis celeritet intftrficeret 

3* ' * ^ 



k muriraniu Mi prddiSlus Thomas Ovtrtury it pptri^ 
libus. venenis prsdiSiis et pperationiius indey apradiBis fepe^ 
rolibus UmporihuSf ife* grdwtet Idnguebat ufqu<e ad ig 
£em Septemb, anno. ll. Jupradiiloj quo die dt^us Thomas 
de pradiBis feperalibus venenis diit veftendtus^ ^c. And 
tibett, it did not appesitr of which of the faid poifons h^ 
died, yet it wall refolved by all the juDGks of the King's 
Bench that the indiflment ^as good % for the fubftance 
of the indictment was, \trhether he was poifoned of no; 
And }ifi6ti the evidente it appeared that Wefori^ within 
the time aforcfaid had given unto fir Thomas OverBury 
divers other poifons as namely, the powder of diamonds, 
edniharides, lapis cdufiicuSf powder 6f fpidets, and aqtia 
fortis in a clyiien And it was refolved by all the faid 
judges, that albeit thefe faid poifons were hot contained 
in the indi£tment, yet the evidence of giving them was 
fufficient to maintain the indictment ) tor the fuibllance 

Sf the indiCimeht was whether hk'wttt poifoned or no. 
iut when the caiife of the murder is laid in the ihdi£b« 
lAent to be by poifon, no evidence can be given of ano- 
ther caufe % as by weapon, burning, drowning, or other 
Ciaufe, becaufe they be diiHn£l and feveral caufes ; but 
if the murder be laid by one kind of weapon, as by a 
{word, dagger, &c. it is fufficient evidence, becaufe they 
be ail under one clafs or caufe. ^ In/l^ 4^. 

. Afterwards Ann Turner , Gervafe Helwys, and Richard 
franiiifh a phyfician, (purveyor of the poifons) were in- 
4i£ied as accenories before the fa£l: done, and it was re- 
folved by all the judges,^ that either the proofs of the 
poifons contained in the mdidrhent, or of any other poi- 
son weire fufficient to prove them acceflaries ; for the 
ifubftance of the indif^ment againfl; them was, whether 
they did procure Jve/fon to poifon fir Thomas Overbury^ 

So in the King v. Mackallt. Pafc. 9. Jac. i. be- 
fore all the JUDGES of England, it was refolved, that if 
a man be indi&ed^ that he with a dagger gave another 
k mortal wound, upon which he died, and it is proved 
that he ga^e the woiind with a f^^ord, rapier, ftaff, or 
bill, in that cafe the defendant ought to be found guilty;' 
for the fubftance of the matter is, that the partv indict- 
ed has given him a mortal wound whereof he died, and 
the circumftance of the manner of the weapon is not 

material 
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laiterial in cafe of indidtment; and yet fudi circttip* 
ftance ought not to be omitted^ but feme Mreapoa ougkt 
to be mentioned in the indi£iraent. 9 Co. 6f. 



CHAPTER X 

(^ Svidince tofupport an IndiBment again/l the Principal 
* in a fecond dfgree. 

«ure ti)e f irft. 

ANTIENTLT he that ftruckthe ftrokc, whereof th^ 
party died, was only the principal, and thofe that were 
prefent, aiding and affifting, were but in the nature of 
acceiTarics, and (hou]4 not be put on their trial, until h^ 
ihat gave the ftroke were attaint by outlawry or jv 
ment. 4p Aff. 2Sr 40 £dw. 2. 42 ca. i Hqk, P. ' 

437- 

But at this day, and long fince^ the law has been taken 
Otherwife, and namely, thai: all that are prefent aiding 
and af&ftipg are equally priQcipgls with him that gave 
the ftroke whereof thepaity died; for though one gare 
the ftroke^ yet in the interpri^tatipn pf the jaw it is the 
ftroke of (very perfon that was prefent aidiiig and ai&ft- 
ing, and though they ^re called principals in the fecona 
degree, yet they are principals* 1 Ht^, P. C. 437. 
Gjltirfs cafe. Plowd. 97. I OO. 

Foster adds, that ii; prder to render a perfop an 
accomplice and a principal in felony, he mud be aiding 
and ab^ng, or riadj to afford aififtance if necefiar j. 

Itule ti)e ;6ecoiUf« 

So when many agree and vat^ to loommif 7(a Hl^gal 

f£t, which is perpetrated by one only, all who are pre« 

fient and abetting him, or ready to sdd jn^'are prmci* 

pals in t^ feccnd degree^ and are ouftcd'of clergy, as 

3x2"" ■■■ "^■" wed 
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well M the principal in the firft degree. % Ha^. P/C. 
46. 6 edit. 12T. Po/l.RuU%. 

But in fuch cafes the evidence that conftitutes an of« 
fender in the fecond degree is matter of law upon ^i^iich 
the court, and not the jury^ determines. The King v^ 
Royce. 4 Burr. 2076. P^. 528. 

ji. B. and C. are indt£i:ed for killing /, $• and that A» 
(truck him, and that the others were prefent, procuring^ 
abetting, &c. and upon the evidence it appears that B. 
ftruck, and that A, and C. were prefent, &c. In this 
cafe the indictment is not purfued in the circumftance^ 
and yet it is fufficient to maintain the indidment ; for 
the evidence agrees with the effeft of the indiftment ; 
and fo the variance from the circumftance of the in- 
didment is not material, for it ihall be adjudged in law» 
the wound {the Jiroke) of every one of them, and is a$ 
ftrongly the aft of the others as if they all three had held 
the weapon, &c. and had altogether ilruck the deceafed. 
9 Co, 67. See the principal admitted in Robert Marfs 
cafe^ 9 Co, 112. h. and lord Sancha/s cafe for murder. 
p Co. 119. 4 Co, 42. 4. II Co, 5.4. 3 Injt. 138. I Rolh 
Rep. 31/ 2 Hale^ P. C. 292. 

Plowden agrees with this rule. In his report of cer- 
tain points fettled at a feffion held at the town of &alop^ 
I Mary \. before Bromlet, C. J. B. R. Plowden, and 
others, it was refolyed, that when many come to do an 
96):, and one only does it, and the others are prefent 
abetting hint or ready to aid him in the fa£t, they are 
principals to all intents as much as he that does the fa£t ; 
for the prefence of the others is a terror to him that 
is afl&ulted, fo that he dare not defend himfelf ; for if 
a man fees hi? enemy and twenty of his fervants coming 
to aflault him, and they all draw their fwords and fur- 
round him, and one only ftrikes him^ fo that he dies 
thereof, npw the others fcall with good reafon be 
adjudged as great offenders as he that (truck him ; for if 
they had not been prefent he might probably have de- 
fended himfelf, and fo have efcaped : but the number of 
the others being prefent, and ready to (trike him alfo, 
^all b|e adjudged a great terror to him> fo. as to makd 
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Urn fere Lis courage, and defpair of defending lumielfy 
and by this means they are the occafion of bis death* 
So that tibeir prefence is the caufe of terror, and terror 
is the reafon that he receives the wounds, and the wounds 
are the caufe of his death. And then in as much as 
both together, viz* the wounds and the prefence of the 
odiers who gave no wounds at all are adjudged the caufe 
of his death, it follows that all of them, viz. thofe dial 
ftrike, and the reft that are prefent, are. in equal degree 
and each partakers of the deed of the other. And not- 
withftanding there is but one wound given by one only» 
yet it (hall be adjudged in law the wound of every onet 
that is, it (hall be looked upon as given by him who gavtt 
it by himfelf, and given by the reft, by him, as their 
minifter and inftrument. And it is as much the deed of 
the others as if they had. all jointly holden with their 
hands the inftrument with which the wound was givent 
and as if they had altogether ftruck the perfon that was 
killed. So that it cannot be well termed that they that 
gave the wound are principals in deed, and the others 
principals in law ; but they are all principals indeed| wA 
in the fame degree, i PlowtL Cotnm. 98* 

l!tule tl)e XbtrD. 

Where the indi£tment is on a ftatute, the lame rules 
dpply as where the indidment is at common law. 

As in the Coal-heavers cafe.' Old-Bailey^ J^ypjfi^ns^ 
1768, before Parker, C. B. Aston^ J. B« R. and 
Gould, J. C. B. 

John Granger^ Daniel Clarke^ Richard Cornwall^ and 
four others were indi£l:ed on the Uack-aSlf for that they 
<< with certain guns charged with gun-powder and leaden 
M bullets, did wilfully and malicioufly ihoot at one John 
<^ Gieen (in his dwelling-houfe) againft t\ke Jlatuti and 
" againft the peace." 

Four of the prifoners were proved to have fired at 
Green^ through the windows of his houfe ; and the marks 
of a great number of balls were afterwards found ir| 
different parts of the room. The other three prifoners 
were proved to have hc^n prefent when the others fired^ 

' but 
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bat tfiey were not feen to ufe any firearms ^em* 
felTes. 

The JURY found all the prifoncrs guilty ; but a qae& 
tion was referred ifor tne opinion of the judges^ whethcir 
diofe who were only prcfent aiding and abetting vrtrt 
kiToIved in the fame guilt with thofe who a£tlially fired } 
the ftatute upon which the indiAment was framed beinj^' 
filent as to aiders and abettoris. ' \ 

The JUDGES determined that this'oflence was a new- 
created felony^ and therefore that it miift poflefs ail the 
incidents whith appertain to felony by the rules and 
principles of the common law. 19 Hen, 6. 47. Staunf. 44* 
3 %?• 4S* ^ ^^^* !^M- 2 Hawk. 444. 6 edit. Fofi. 354. 
Leach. Cf^ Ca. 3 edii. ^6. 

The. ftatute jdocs ttot merely take away the privilege 
of clergy fr6m an offence which was before known, but 
it ordains that Aofe wKo were before guilty of the thirtg 
prohibited by it fhall be adjudged felons, without benefit 
of clcffgy ; and therefore, by a neceflary implication^ 
makes all the procurers arid abettors of it principals of 
acceffbries upon evidence of the fame circumftances which 
win make them fuch in a felony by the common law ;' 
and it hath been long fettled, that, all thofe who are^ 
prefent aiding and abetting when a felony is committed, 
arc principal^ in the fecond degree. Coal-beavers cafe% 
Leach. Cr. Ca. ^edit, 78. * 

So in the King v. Midwinter and Simms. Gloucejler 
Lent qffizesy 1749I Iridifted on Jiat, 9 Geo. \. ca. 22. for 
Qnlia.wfully, malicioufly, and felonioufly killing a mare^ 
the property of Jafnes Lenox Duttqn. On evidence it api 
pcared Utizt Sinnns held the mare while Midwinter with 
afiiarp hook gave her a mortal wound in the belly, held 
by all the judges, except Fofler^ that Simms was debarred 
tfie benefit of clergy. Leach. Cr. Ca. 3 edit. 78. 4 Burrl 
ao75. 

flule fte J?ourtlu 

In a fpecial verdi£l a jury are not to find evidenci but 
fa^% the evidence is with the court. 

1^ 
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fiule ti)t fifti). 

A Tp^cial vcrdia whifch only finds that the defendant 
%as prefent at the perpetration of th* charge laid in the 
indi^mehty but ddes hot find any j^^Vticular aft o{ force 
committed by him, is nok fufficient to Varrant the court 
to decide that there is evidence to convift iht defendant 
ai a prihcijial in the f;::c6nd degree^ 

If a jury eiprefsly find that, the defendant encouraged 
and abetted the principals ia the fSrft degree in doing the 
criminal aft charged in the indiftment, and alfo bovf 
he abetted ^nd encouraged them) and the particular cir« 
cumitances of his • doing fo; and thefe circumflances 
amount to evidence of abetting : they are in point of law 
evidence fufficient to proVe hitn a principal in the fecond 
degree. 

And the above rule holds good, though the jury fhould 
alfo find that he did not ufe any force, or do any aft^ 
perfonally % and then the word aiding ihould not be in 
the fpecial verdift. 

In the King v. Messenger, Appletree, and others* 
indifted for high treafon. Oid-Bailey fejjionsy June^ 
ao Car. 2. Special verdifts were found, and the judges 
refolved — 

Ftrjl^ That where there ate afts oi force found to be 
aftually committed by the defendant in purfuance of the 
defign, there is no need to find him to be mding and qffift'' 
ingi which is only neceflary to be found where prefence 
without ^orrr is found. 

Secondly^ That a verdift is not full enough for the 
judges to decide on againil the defendant where it only 
finds that he was prefent^ and finds oo particular ^^^^ or 
that he was aiding ox qffi/Hng to the reft ; for it is pofBble 
one may be prefent amongft a rabble only out of curi- 
ofity to fee, and whether they were aiding and affifting 

is 
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18 ittatter of hSt which ought to be exprefsly found hf 
the jury, and not to be left to the judges upon any co* 
lourable implication. Kelyngy TT to y^. .2 St, Tr. 591. 

Tliefe rules are alfo illuftrated in the King v. John 
RoTCfi) Ea/leTy 7 Geo. 3. S, R. The defendant was in- 
di£led for a capital felony, as a principal in the fecond 
degree at a fpecial commiQion at Norwich^ Septetnbel^i 
6 Geo^2* onjlat. \ Geo. fiat. 2. ca, 5, for feloniouily be- 
ginning to demoliih and pull down a dwelling-houfe the 
property of Robert Marjb^ &c. againft the ftatute. 

The fpecial verdift dated, that at the time the faid 
berfons unknown fo began to demoliih the faid dwelling- 
honfe, the faid John Royce was then and there prefentj 
and did then and there encourage and abet the faid perfons 
unknown in beginning to demolifh and pull down the 
laid dwelling-houfe, by then and thtrt Jhouting and ufing 
gkpreffions to excite the faid perfons fo to do. But the jury 
further find that the (aid Join Royce did not with force 
begin to demolifh or pull down, or do any aSl with his 
own hands or perfon, for that purpofe, btherwife than 
as aforefaid« 

Note— The word *^ aiding" was originally inferted irt 
the fpecial verdifb^ but ftruck out by Gould^ J. who tried 
the caufe. 

The queftion was whether (upon fa£t8 dated in the 
fpecial verdi£t, and which of courfe had been given in 
evidence on the trial) he was a principal in the fecond 
degree, and as fuch ouded of clergy by the ftatute. 

Solicitor General H^illes^ pro Rege, among many other 
cafes cited the cafe of the rioters at SijffingTfurfii in Kent, 
wherein it was determined that thofe within a houfe, if 
they, abetted or counfelled a riot, were in law prefent 
aiding and affifting, and principals, as well as thofe that 
iffued out and adually committed the aflault ; for it was 
but within five rod of the houfe, and in view thereof, and 
all done as it were in the fanie inftacit. i Hale, P. C. 

Upon the prefent finding this man is a principal in 
die fecond degree. Accejfaries at thefaB, as they were 
at^dentljr called, are now confidered as principals in the 

fecond 
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fccond degree, Thefe arc defined i Hdliy P.-C, 43fi 
6i6. Fofter. 350. Ante 527, 

. This man was abetting and ready to afford alliftailcc. 
The negative part of the finding only fliews that he was 
tiot a principal in the firfi degree; Enough is found t6 
fliew that he was fo in the fecond. Tot though aiders, 
and abettors are not particularly named in this aSb of 
parliament, yet there is enough in it to (hew that they 
were meant to be included in it, and the benefit of clergy 
is taken frdni them by it «» the offenders therein (hall be. 
" adjudged felons, and (hall fuffer death as in cafe of 
<« felony, without benefit of clergy," 

Wallace^ for the defendarit, urged-^/7fy?, that thii 
ftatute U reilrained to thofe who actually commit the 
felony; ^econdty^ that this finding does now draw* 
the defendant within the defcription of a principal feloa 
in the fecond degree; And he cited Hale^ who lays it 
down that where any ftatute fubfequent to 25 Edw> 3; 
ta. 4. hath oufted clergy ; in any of thofe felonies, it \A 
only fo far oufted, and only in fuch cafes and to fuch 
perfons as are esiprefsly c6mprifed within fuch ftatutes 9 
for, infdvorem vit^e et privilegii clericalis fuch ftatutes are 
conftrued literally and ftridlly. 2 Halei P. C. 335. 

Now this man did not adlually a^fi ; he only encou* 
taged by expreflions to incite. It does not appear 
feveh. that he was readjf to affift them in d^ i and it i$ 
found negatively that he did not do any aft, &c. with 
his own hands or perfon. 

Lord Mansfield recommended inquiry to be. made 
for precedents of cafes where the word <* aiding** waai 
omitted in 2I fpecial verdift. He obferved, the word 
« aiding*^ does nOt neceffatily imply that the perfoil 
nBuaUy did anf thing. The mere prejence may be an aidi 
ing, as in taking prizes at fea. The number of peribns 
pre(ent and inciting deters others from oppofing ; though 
the perfons prefent and inciting may not do any partis* 
Cular and perfonal a£t themfelves. 

Lord Mans^i^ld faid, there was no' doubt but that 
principals in the firft and principals in the fecond dcgce4 
were all equally y^Aww tviibout benefit ofcUrgj. 

3Y The 
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The aft fays : " every fuch demolifhing, or pulling 
<* dowiii or beginning to demolifh or pull down, fhall 
** be adjudged j&&«y without benefit of clergy \ itid the of- 
<« fenders therein mall be adjudged felons, and fhall fuf- 
«< fer death as hi cafes of felony, without benefit of 
«« clergy." 

But it leaves the evidence to lavi^ and by law they arc 
all equally a£tors. 

The being principal in the ^f^?, or principal in the 
fecond degree relates to the priority of trial. 

So there is no doubt on the a£l but that all are guilty, 
the aiders as well as thofe who perpetrate the a£l. 

The a£ls that take away clergy turn upon another 
point, viz. whether they meant to diftinguifti the of- 
" fenders, and fingle out fome as being under more aggra- 
vating circumftances than othersf, and defefving more 
punilhment than the reft r as in cafes of rape, buggeryy 
and other common-»law offences. 

So on the ftatute ftabbing, upon which the King v* 
Page and Harwood was determined. I have- no doubt 
but that the intention of the ftatute was to diftinguifh 
the perfons who aftually gave the ftab. His cafe dif- 
fers from the reft in point of aggravation. Stat. Jac. i; 
ca. 8. Irifi. 7 Will 3. r/i. 1 1. 3 Stat, at large^ 278. Pod. 
The Pick-pocket a£l: is colourable : not fo ftrong nor fo 
clear as that of ftabbing : that may be liable to doubt, 
•< clam etfecrete^^ fuppofe the perfon might not be privy 
to the private manner of doing it ? 8 Eliz. ca, 4. 
fee. 2. 

In cafe of robbery in a houfe, tliere was great reafon 
for Powell's and Hawkinses doubt, and the legiflature 
thought it neceffary to make a new aft. Vide Evani% 
and Finchh cafe, Cro. Car. 473, upon the 39 Eliz. ca, 15. 
a Hawk. P. C. 2$5' ^ edit. 4gS, 

But in the black-aft the words are, «* if any perfon, 
•^ &c. fliall unlawfully and malicioufly kill, maim, or 
<* wound any cattle, &c. every perfon fo offending, 
•< being thereof lawfully convifted, fhall be adjudged 
<« guilty of felony, and fliall fuffcr death as in cafes of 
« felony, without benefit of clergy." And yet in the 
aforementioned cafe of Simms, Mr. juftice Fo/fer had a 

doubt. 
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doubt, whether the ftatutc did not confine the offence to 
^t perfon hilling: but the other eleven judges held the 
other to be as criminaji .: and that determination was 
right. Ante 527. 

But though we are all clear, ^« that principals in the 
« fecond degree are indiftabie as principals," yet we 
have great doubt on this fpecial verdift as to the partis 
cular finding, or indeed whether it finds any thing ma* 
terial at all. 

The jury cannot find evidence^ they muft Rnd JaBs. 

In the cafe of Mejfengery and others, it was agreed 
that a finding of all evidence j and no faft, was not' 
fufiicient 5 that being aiding and ajjijiing i^ matter of 
faft, and ought to be found by the jury, and that a 
verdift which only finds, " that the defendant was 
^^ prefenty^ but finds no particular a£l of force committed 
by him, is not full enough for the court to judge upon. 
Kelyngy 78, 79, Ante 527. 

This ipecial verdift has found nothing more than 
beng aidmg and aflifting. What the jury fpecially finds 
is, that he did then and there encourage and <^ abet by 
" Jhoiiting and ufing exprcjftons to incite \ and not other* 
« wife 5 not with^^rr^ or by any perfonal /i^." They do 
not find him ready to ajjifl : nor do they ufe any words 
to find him aiding and affsJUng^ which are the neceflary 
words to be inferted in a verdi£b to charge offenders as 
principals in the fecond degree. Therefore let it be fpoken 
to, when the queftion. What is found by this fpecial verdiB. 

Aston, J. They might have found him to have been 
aliding and afiifting, or at leaft, ready to aifift. Hale 
and Haivkinsy and all the writers upon the fubjeft, and 
lord Coke in particular, fpeak of being prefent, aiding 
and afCfling. Therefore aiding and aflifting, ought to 
be exprefsly found. We ought not to depart from tha| 
precifion whiqh is required. 
. Hewit, J. concurred. 
' Second Argument. 

The Attorney General concluded that the fpecial ver«p 
d\£i was fufficiently expreflcd to affeft the prifoner with 
the crime charged upon him. He is exprefsly found to 
b^ve been prefent, and to have encouraged s^nd abetted. 

3^2 In 
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In 2 inft. i82. lord Ccike in bU comments on JFeJtr^. |» 
fa. 14. e?cp|ains the words command, force, aide, an4 
f efcejcment : and in fpcaking qf the word <* aid," he 
fays. It comprehends all perfons counfelling, abetting^ 
plotting, aflentiijg, confenfingy znd encoi{ragh^ to do the 
S^fli, ;>nd who arc not prefent when the aff is done ; for if 
the party commanding, furnifliing with weapon, or aid- 
ing, l^e prefent when the fa£); is ^Qne, then he is a prin^ 
cipaU 

. In' the cafe of mi^rder— ^If ^ commands S to heat C. 
And he beats him fo that he die thereof, it is murder iQ 
j^. and A. if prefent, is alfo guilty of the ofiei^ce. i Ha/e^ 
P. C. 435. 44Q. Pult. 1-37. ci: 

If any one comes for an unlawfjil purpofe, Jgcc. though 
he do not a£^, he is yet a principal, j Hak's B. C. 374J 
443. 2 Hawk. 311. 

Lord' Mansfield. Tour principles arc admitted* 
But'thic qiieftion here is, f< 'Vyhether he did more thai| 
*< ufc expreffions to incite.^. We are cjuite clear with you, 
that \([hat yoij mentioti is evidence, from yirhence a jury 
might have drawn pnclufions ; but here the word 
<< aiding* is lef J out, which feems tq be the tpchnicaj 
term. And the fjnding pf the ^betting is qualified. 
for it is found negs^tively, tjiat he did it ^f i\p otherwifq 
«< than by ^otf/i/zg^ s^nd ufing exprejjtom to incite.^ 

HEviriT, J. The obje£tion is, fhat it is not exprefsljf 
found ^' that he did aid or aflift i\ nor is any force fhewn 
to have been ufed by him ; hut the contrary, f« that h<5 
<< did not iife force, or do any a^ with hi§ Qwn handsj 
« &c.'? ' • ' ' - ■ ' ^' "'- • '"/ 

Attorpey-generaL Aiding is not neceflary nor ajjifting^ 
Abetting indeed is neceflary ; but confent. alone is fuffici- 
cnt in the prefent cafe. Here was ftrong inftigation, by 
a£iual (houcing'and udng expreflions tq incite : and it isj 
expreftly found, th^t he did " encourage and abet,.^* 

MinJhieUi and Cowell and Skinner, verbo " abet ;" and 
Spelman and Du Frefne, all ihew that inftigation alone 
without force, is the fenfe of the word " abet ,•'* and that i$ 
always taken in ths wor/i fenfe. 

I^conds 
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Seconds to dueUIfts are principals in the fecond (!e^ 
grce or not, according to the different defigns they come • 
upon. I Hale's P. C. 443, 444. 

.<« Nuilifs dicttur felo principalis y niji oBor^ aut fui prafenjf 
^* eff abettansy out auxilians a^orem ad felonifim faciendixmP 
3 Inft. 138. And Fojler fays, " perfons engaged, &c,^ 
•« will not be involved, unlefs they aflually aided and 
<« ahettedP It is the miiid^ not the aO: (hat conftitute^ 
the offence^ Fofler '^^^, 

A fervant amfting his mafter, but not privy jto the 
mafter's intention, if the perfpn againft whom he afli(l$ 
him is killed, it is murder in the maderi becaufe he had 
fxialice; aforethought ; but only homici4e in the fervant^ 
I Hale P.C. ^37, 438. 

In Mejfengers cafe Green wa$ holden not guilty, ber 
paufe no particular a£b of force was found agaitift him^ 
nor that he was aiding or aflifting the reft. So Appietree^^ 
cafe and Bedell's cafe, nothing was found that fufficif 
jently charged them, 2 St. Tr. 591^ Ante 527. 

Indeed, it is neceflary to find either^&rr^ or fomething 
cpntrihuting to the guilt. Bqt here is the latter 5 this va» 
an illegal aflembly ; the defendant abptted and encou- 
raged by flioucs ^nd expreffions ; the mode of his abet* 
ting is found ; and contributing to the guilt is implied in 
the very idea of abetting. The refjilt is pf courfe. The 
ufing eicpreffions to excite^ comes up to lord Ha!^^ notion 
pf abetting. 

Special verdids need npt be fo nice and ftri^i as either 
}ndi£lments or appeals. 

CoXf fpr the defendants. The prefent cafe depend^ 
ppon the diftinft^on between (Aiders and mere abetters. 
In the cafes that have been cited, where ther defendant 
fx)th aided and abetted, the diftindlion was npt nepeffary 
to be attended to. This man cannot be pqnfidered a 
principal in the fecond degree. This felony is npt malupi 
infe. It was originally a trefpafs, and only made felony 
by a£l of parliament. 

In much higher ofiences^ fuch as dabbing a perfon 
not guilty of a fufficient proportion pf guilty mall not be 
a principal in the fecond degree. 

Every 
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5very thing ftall be taken mod favourably for the frU 
Cbner. This id always l^id down and particularly fo ia 
Regina v. Whijller^ and others. 2 Lord Raym. 842. 

This offenjce is little more than a trefpaw. The man 
did nothing } it does not even appear that the expreffions 
of incitation were heard by the perpetrators of the fa£t. 
They ought to have (hewn, that the mifchief was done 
in confequence of thefe expreflions of incitation* Aid-^. 
ing and affijiing ought to have been exprefsly found* Abet* 
ting is only encouraging ; it may be innocent, for it may 
he without effea. Aiding indeed cannot be innocent \ 
but abetting may. 

The King v. Page and Harwopdy is exa£Hy fimilar to 
this cafe; The defendants in that cafe were only p.refent 
and abetting the perfon that did the fadJ:, but ufed no 
aBion towards the death of the party, and they were ad- 
mitted to their clergy. 

In the cafe of MeJJenger^ and others, the aiding and 
q/Jtfiing were holden to be eflentially requifite to be ex- 
prefsly found as a fa^. . Greets and Bedell were difcharged, 
becaufe they were not exprefsly found to be aiding and 
ajjtfting. Ante 527, _ 

Abetting is lefs than aiding and affifting. The latter is 
a faflt which ought to have been exprefsly found by the 
jury, in ordejr to make this man a principal in the fpcond 
djegree : and no fi^ch f:^£): having been found againft him, 
he ought to be difcharged. 

The Attorney^generql faid, that as Mr. Cox had not put 
it upon any new foot he would not reply. 

Lord Mansfield* The queftion intended to be left 
to the opinion of the coi^rt ijpon this fpecial verdifl: was, 
*< whether perfons prefent, aiding an4 abetting the 
^^ others unknown, in beginning to demolifji and pull 
*< down the dweljing-houfci ^ho are all principals in 
^f th^ fecond degree, were within this ftatute." 

And we are all of us pf opinion that they ivere : an4 
we are all very well fatisfied that we were right in our 
opinion. 

But then a queftion was ftartpd, ** whether the foB 
^< of aiding and afflfling was at all found by this fpecial 

« verdia. 
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•* rcrdiSt, as h is worded ; the words of it going nd 
further than encouraging and abetting." 

The doubt arofc on what is faid in the cafe of Mejfenger 
and others ; and whether the objedions that prevailed 
in thofe cafbs to the want of fulnefs and fufficiencj in 
the verdift might not prevail in this. 

And a doubt particularly arofe on the omifBon of ex- 
prefsljr adding the word " aiding ;" for though the «;/- 
dence which the jury ftates in the fp?cial verdift were 
admitted to be fufficient to fupport fuch a finding, if they 
had gone on to draw the conclufion, yet this was faid to 
be no more than a finding of mere evidence, without 
drawing a conclufion from it. 

And it was faid too, that even the finding " his being 
«* prefent encouraging and abetting, by (houting and 
« ufing exprcffions to incite,** was qualified by the ne- 
gative finding which follows it, « that he did ilot with 
•< force begin to demoliih or pull down, or do any a£l 
« with his own hands or perfon for that purpofe, cther» 
" ivife than as aforefaidP 

Tendernefs ought always to prevail in criminal cafes, 
fo far at leaft as to take care that a man may not fuflTer 
otherwife than by due courfe of law ; nor have any hard- 
(hip done him, or feverity exercifed upon him, where 
the con(lru£lioQ may admit of a reafonable doubt or 
difficulty. 

But tendernefs does not require fuch a conftruflion of 
words (perhaps not abfolutely and perfeftly clear and ex- 
prefs) as would tend to render the bw nugatory and in- 
effedual, and deftroy or evade the very end and inten- 
tion of it : nor does it require of us that we ihould give 
into fuch nice and ftrained critical 6bje£lions as are con- 
trary to the true meaning and fpirit of it. But, however, 
there being a doubt raifed upon this fpecial verdid, we 
have confidercd it, and taken time to form our opinion 
and determination upon the validity of the obje^iion. 

And we are all of opinion, that the verdict is fufficient 
to find this man a principal in the fecond degree. 

Aiding is an equivocal term: but abetting certainly 
makes him a principal in the fecond degree. It is true, 
the word << aided'^ b not fpecially ufed in this fpecial 

verdicl : 



itdtiiA : but it is found << that he was pxekni and did 
** then and there encourage and abet, by <houtin^ and. 
«* lifing eiprefilons to incite.'* The jury have pofitively 
found the conciufion, ". that he did encourage and abet.'* 
They haVe alfo found iow he eticourage^ and abetted, 
viz. *^ by then and there ihouting and ufing exprefiions 
« to incite iht perforis to do the aft," biit this latter 
finding canfiot vUittte their formef conclufion^ ^' that he 
*« did then and there encourage and abet." 

It is objefted, that this is Hot the whole 6i wfiat-^hey 
find, for they find futther, « that he did no aB with his 
«« own hands ot perfon for that purpofe, otherwife thari 
«< as aforefaid*'* And it is true, that they have fo gone 
on and added this further finding. But it is alfo as trtie 
that they have fdund, «< that he was then and thete pre^ 
<< fenty and did then and there encourage and abet the 
<« faid perfbns 'unknown, in beginning to demolifli and 
« pull down the faid dwelling houfe^ by then and therd 
^ (houtihg and ufing. exprei&ons to incite the faid per* 
«* fons unknown fo to do.'* 

The jury have exprefsly found, that he ericduraged 
and abetted the offenders, in dcring the criminal a£l men-i^ 
tioiied in the indi£tmeht : they have found hoiv he cr- 
couraged and abetted theni : and hzst fpecified the par^ 
ticular circumflaiices of his doing fo^ and thefe circum-\ 
ftanqes amount to H>idence oi it : they ate in point of 
law evidence fufiicient to protre << that he did encourage 
•« and abet them.'* 

Therefore there lic6 no 6bje£liori lii point of form td 
the fpecial vcrdidli . 

He was prefent encouraging atid abetting perfons uti-i 
known, to th^ number of one hundred and raore^ with 
force and arms unlawfully^ ridtouily, and tumtiltuouily^ 
afiembled together^ to the diilurbance of the public peacei 
in felonioufly with fotce and fotce, unlawfully, and with, 
force beginning to demoliih and pull down a dwelling 
boufe : and therefore he is a principal in the fecond degree^ 
4 Burr. zp7J, to 2084. 
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Aiders and abettors in an illegal a£t are not anfwera* 
ble for a homicide, unlefs it appears upon evidence to the 
jury, or by fafls ftated to the court in a fpecial verdift, 
that the homicide was committed in purfuance of an' 
illegal a£i \ and in that cafe they are principals in the fe« 
cond degree. 

As in the King V. Plummer, Hilary^ 13 Will. 3. B.R. 
Special verdi£i. The cafe was one of a party of fmug- 
glers being purfued by officers, fired off his fufee and 
killed one of his own gang. Queftion, Was this murder ? 

Holt, C. J. Suppofe it had been found by the jury, 
that the man who difcharged the fufee did it of ma« 
lice prepenfe, and thereby one of his own gang is kiiledy 
it could not ztk& any of the reft, for though they are 
all engaged in an unlawful a£^, and that by the a£i of 
one a man is killed, it will be murder in the other, though 
he has done nothing, yet his being originally engaged in 
the unlawful a£): it makes him guilty of murder. But 
tills has feveral qualifications. 

Firjti to make one an abettor in fuch a cafe it is ne* 
ceffary he (hould know of the malicious defign \ that is 
that it was unlawful, for if he be ignorant of the defign, 
though he be engaged in the unlawful aA, foreign from 
the defign, he (hall not be guilty of murder : for it would 
be hard to make a man an abettor to a collateral a6i, to 
the malice whereof he was no way privy. Hale^ Tit. 
Mur.pL loi. Crompt. 23. 

He then quoted a cafe which happened upon evidence. 
PU-BaHeyy December, 1664; The fecretary of ftate 
made his warrant to apprehend fufpefted perfons, di- 
re£led to the meflTengers. The meffengers having notice 
of their being in a houfe, took feveral foldiers with them 
to apprehend the perfons, but took no civil officer, nisi- 
ther did they make any demand to have the door open, 
as they ought by law to do, but broke open the door, 
when fome of the foldiers fell a plundering and ftole 
away fome good«. The queftion was, whether this was 
felony in them all. Th^ they were all engaged in an 
unlawful a£^ is plain, for they could not juftify breaking 
a man's houfe without making demand firft, and in that 

32 cafe 
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cafe til thofc who were not privy to the ftealing were 
icqiiitted, notwithflanding their being engaged m one 
unlawful a£t of breaking the door \ and the reafoti vntSp 
becattfe they knew not of any fuch intent, but it was a 
chance opporttinity of ftealing. tt Mod, 628, 629, 6y»^ 
% Kidw. 109. S, C* Kieiii;. 66^ 67. 8 Mod^ 16 1$* 

So in the King, v. HoncaoN, and oihersj Oid-Bniky^ 
1 730* This was a fpecial verdi^^j found on an indi^» 
ment for murder^ to the following cffcft. 

The prifoners, together with feveral others, were hired 
by one O* S, to aflift him in carrying away his houOiold 
furniture, in order to avoid its being diftrained for rent* 
They accordingly aiTembled for this pnrpofcj armed with 
bludgeons and other offenfivc weapons- The landlord of 
the houfe, accompanied on hit part by another fct of 
tneni came to prevent ihe removal of the goods, and & 
violent affray enfued. The conAable was called in and 
he produced his authority, but could not induce theto to 
difperfe- While they were fighting in the ftreet, oncaf 
the company I to the jurors unknown, killed a boy who 
was flan ding at his father's door looking on, but totaUy 
unconcerned in rhc affray. 

The queHion waS| whether thofe fafls amounted to 
evidence of wilful murder in all. 

The point was fubmitted to the judges in the fliape 
of a refcrvcd cafe* 

The two CHIEF JUSTICES were of opinion, that the 
evidence amounted to murder in all the company, becayfe 
they were all engaged in an unlawful a£t, by proceeding 
in an affray after the conftablc had interpofcd and com- 
manded them to keep the peace, efpecially as the man-^ 
ncr in which they original (y affembled, viz* with offen* 
live weapons and in a riotous manner, wat contrary to 
law, though the purpofc for which they aifembled, nn%* 
to carry away the goods was juftifiablc, and to fhew that 
where divers go to commit a diffiifmy and one of them 
kill a man, the refV are principal felons, they ctled Stamf* 
Fitzhtrk C 



17, 40. 
Rule I. 
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But the majority of tbe judges held^ that as the boy 
wii found to be unconcerned in the afirayt bi5 haviti{ 
been killed hj one of the compan;^ could not affe£^ the 
reft^ for the homicide did not happen in profecution of 
the illegal aft, and therefore the pcrfons, though con- 
ftruftivelj pre fen t> could not be fa id to be aiding and 
abetting the death of one who was totally unconcerned 
in the defign for which the panies had affembled* Vide 
the aniiCfdent authwitits in this chapter ^ and Kiiy^ 70* 

And they dted F/ummer'B cafe- 12 Mod. 629. And 
two cafes before Holt, C* J* the one at Hereford^ the 
Other at Barum ajft%es^ both of which are mentioned by 
i FofiiT^ 353, Ante i^y. 

And in the King t;* B roth wic ICE , and others. Trinity^ 
9 Geo. 3, 5- R^ It was held, that on an indlftmcnt for 
murder, if the jury find a fpecial verdi^l, it is ncccffary 
in order to affe£i principals in the fccond degree, to ftate 
either /^, that they were aftually prefent j 01 peondly^ 
fome afls done by them at the very timCj which una» 
irotdably (hew that they were pre fen t , or thirdly^ that 
they were of the fame party, on the fame purfuitSj and 
under the fame engagements and expeftadonB of mutual 
defence and fupport, with the perfon who di4 ^^ f%^* 

IDmgL 207. Irijh edit, ^ot, 
I 
WHEREVER a variance between an indiSment or 
appeal, and the evidence brought to fupport them is ma- 
terial or imjnaterial in r efpeft to the frinapaif it wUl be 
material or immaterial in refpe£t to the uccefary, a Ha^, 
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Therefore if A. B. and C. be indided for the murder 
of D. and it is laid in the indi£iment that A. gave him 
the ftroke whereof he died, and that B. and C. werb 
trefentesy aumliantes it abettanteSj though upon the m- 
Jence it appears that B. alone gave the i^roke whereof he 
died, and that A. and C* were prefenUSy tstc. it maintains 
the indi£tment. Mackally. 9 Co. 65. Cro. Jac. 279. 
Ante 522. 2 Hide P. C. 29a. 

If A. and B. be indifted for the ihurder pf C and 
upon the evidence it appears that A. committed the fadu 
uid B. was not prefent, but was acceflary before the H&i 
by commanding it, B. (hall be difcharged. 26 Half* $• 
'2 Hale P. C, 292. 

If A. and B. be indi<^ed as principals, and B. is in- 
di£):ed as acceflary, and C. is indi£t:ed as acceflary to 
both after the iz(k done, A. and C. are convided, or 
only A« is convi£ted, and upon the evidence it appears.he 
was only acceflary to A. it maintains the indidmeiit. 
Lord Sanchaf^s ca, 9 Co. 119. Ante • 2 Hale P. C« 
292. 3 Infi. 165. 

Rule tbe jSeconif* 

It is fettled at this day, though there were anciently 
lome opinions to the contrary, that if an indi6):ment or 
appeal againft A. B. and C. for the death of D. charge 
A. as giving the mortal blow, and B. and C. as being 
prefent procuring and abetting, and the evidence prove 
that B. and C. gave the blow, and that A. was only prefent 
procuring and abetting, yet it maintains the indi^ment, 
becaufe \i\ the judgment of law, the a£l of ^7;7^of theini 
is the aft of all. 2 Hawk. P. C, cd. 46. and ca. 29. fee. 
7. to the fame point. Alfo ca. 23. fee. 76. i Hawk. 
P. C. ca. 32. fee. 6. ca. 31. fee. 31. 50. ca. 34. fee. 7. ca. 
3S. fee. 89. ca. 41. fee. 6. Gilb. Evid. by Loft 860. 
Maclallfs ca. 9 Co. 67. Bro. Appeal. 85 Corone. i Hale 
P. C. 437, 438. Plowd. Comm. 98. a. 

The King v. Wallis, and others, Old-Bailey felons, 
O^ober 1^02 i was determined on the above rule. Indift« 
ment againft A. for the murder of John Cooper ; and alFo 
againft B. C. D. and £• as perfons prefent, aflifting, 

aiding 
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aiding and abetting A. therein. A\ being arraigned upon 
this indidiment, pleaded not guilty, and upon evidence 
it appeared that the perfon {lain was a conftable, and in 
the execution of his office, with divers other conftables, ' 
in May^Fair. That A. the prifoner, firft drew his fword, 
and with divers others, to the amount of fifty pierfons, fell 
upon the conftables. That this affiray continued an hour 
after until in the end one of the conftables, viz. the faid 
John Cooper^ was flain ; but by whofe hand it did not 
appear. It alfo appeared that A. had been acquitted. 

Et per Holt, C. J. Firfty Thoueh the indiament 
be againft the prifoner for aiding, affifting, and abetting 
A* who was acquitted ; yet the indi£lnient and trial of 
this prifoner is well enough ; for who a^ually did the 
murder is not material *, the matter is that a murder 
was committed, and the other is but a circumftance, 
and all are principals in this cafe ; therefore if a murder 
be proved, it is well enough. 

. Secondly^ if a man begins a riot, as in this c^fe, and 
the fame riot continue, and an officer is killed, he that 
began the riot as the prifoner did, is a principal mur*^ 
derer, though he did not do the fa£l. i Salk. 334^ 

33S- 

So in Banson v. Offley. This was an appeal of 

murder tried in Cambridge/hire againft three perfons, and 

the count was, that Ojffley did afiault the hufband of the 

appellant, and wounded him in Huntingdon/hire^ of which 

wound he did languifli and die in Cambridge/hire^ and 

that Lippon and Martin were affifting. 

The JURY found a fpecial verdid[, in which the faft 
appeared to be that Lippon gave the wound, and that 
Martin and Offley were affifting. 

The firft exception to this verdift was, that the count 
and the matter therein muft be certain, and fo likewife 
muft the verdi£k, otherwife no judgment can be given ; 
but here the verdidi finding that another perfon gave the 
ftroke, and not that perfon againft whom the appellants 
had declared it is dire&ly againft her own (hewing. But, 

The COURT anfwered to this exception, that it was of 
no force, and that fame objedion may be made to an 
indi^ment \ whereas in an indidment, if one gives the 

ftrpkc. 
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ftiokef and anodier is abetting, they are both princi- 
. pally and equally guilty ^ and an indi&ment ought to 
be as certain as a count in an appeal. 3 M9JL Jtep. lax. 
Cfl^/ Tetn^. An. 70. Vide Wiljm ▼• Lano. i krd Rajnu 
ai^ aa \ and the King v. Brabnuick. Dougl. aio, jinte 



If one be indi£led as acceiTary to two^ and upon ni»* 
imct appear to haFC been acceflbry to 011^ of thein only, 
yet. he (hall be found guilty. 2 Hawk. P« C. ca. 4(^ 
Vkkalfofame hook, ca. zg./ec. 46, 47. 2 Hale, P. C, 29 3^ 
40 jiffiz. 25 Caron. 263. 7 ^^w. 4. 36. ^. 

As in lord Sanchai^'s cafe, Trin. 10 Jac. i. T^ie 
iame rule is laid down in theie words: Indidlments 
which concern the life of men ought to be framed as 
near the truth as may et eopotius, becaufe they are to be 
found by the oath of the grand inqueO;, which finding 
is called ver££ium quafi di^um veritatisy and yet it was 
tefblved, that if one is indided as acceflary to two^ 
and he is found aceeflary to one, the vcrdiA is good*. 
9 Co. 1 19* 2 Inft. 183. I Hale, P. C. 624. 

But it is holden by Qr Edwarp Coke^ that if an ap-> 
peal be brought againft two as principals, and againft 
another as acceiTary to one of them, and one of thofb 
charged as principals be found not guilty, the acceflary 
is difcharged ; for which he gives this reafon, that be* 
canfe the plaintiff made him acceflary to two, he cannot 
be found acceflary to one. 2 Infi- 183. 

Hawkins obferves, that no authority is cited for the 
maintenance of this opinion^ neither doth it feem eafy 
to reconcile it with the refolution above mentiotied in 
lord Saftchar's cafe, unlefs the rules of evidence on an 
appeal difier from thofe on an indi£tment which they db 
not as to other variances. 2 Hawk. P. C. ca. 46. nde 
in t^efame ca.Jec. 32, 34, 37, 38, 39. quihus virga ere£H9 
adjiiy et emiffto Jemims ex juodam deJeElu defiu 
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CHAPTER XII. 

Qf Evidence to fupport an IndiBment far Ugh treafon^ mi 
Jlat, 25 Edw. 3. Jlat. 5. CO. 2. and the fiatuUs ogMti/l 
Coining. 

Hule tf)e fiOi. 

EVERY fpecies of evidence which the common law 
allows to be received on profecutions for felonies is ad- 
miffible againft and for prifoners charged with high trea*- 
fon^ but in England there are many exceptions by ftatute* 
Vide ca. 5. ^nte 15. ca. 6. jtnte 37. -Ca, i6» i6o. 
Confj^racy^ ca. • and fir particular points vide the Indeif* 

Itule tbe ;6econti« 

On an indi£iment for compaffing and imagining the 
death of the king, v)ords being the moft natural way of 
ezpreffing the imagination of the heart, are confidered 
as evidence of fuch imagination, i Hawk. P. C. ca* 17. 
fie. 38* Fofi. aoa, 203. 

Therefore commands and perfuafions to conmiit trea* 
fon are evidence to convict the party .commanding and 
perfuading $ for by fuch means he would be acceflary to 
a felony, and it is an uncontiroverted rule, that whatever 
f[iBs will make a man acceffarj in felony will make him 
. principal in treafon, and yet he does a& but by words. 
I Hawk. P. C. ca. 17. fie. 39* 

There is a plain diftinAion between overt-oBs and atw- 
dence. Oyert-a£ls do undoubtedly difcover the man's in^, 
tentions, but they are not to be confidered merely as 
matter ofevidence^ but as the means made uje of to effeShsate 
the purpifes of the heart. With regard to homicide, while 
the rule voluntas pro foBo prevailed, the overt-a£ls of 
compaffing were fo confidered. And though in the cafe 
of the king overt-a6ls of lefs malignity and having a - 
more temote tendency to his deftruAion^ are, with great 
propriety, deemed treaibnable ; yet ftill they pt con- 
fidered 
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fider^d as means to effcftuate, not barely as evidence ot 
the treafonable purpofe. Upon this principle wards of 
advice or encouragement^ and above all consultations for 
deftroying the king, very properly come under the notion 
of means made' ufe of for that purpofe. But loofe nvords 
not relative to fa£ls are, at the word, no more than bare 
indications.of the malignity of the heart* Ante 

l^ule tijc CbirD* 

On indi£):ment on 8 fj* 9 WilL 3. ca. 26. ena^ed 
againft making or mending inftruments for coining. 
Every thing neceffary to (hew that the defendant is not 
within the exceptions muft be negatively averred 5 but 
it is not neceffary for the profecutor ftriftly to prove 
thefe negative fa£ls, for it is incumbent on the defendant 
to prove the affirmative, i Hawk. P. C 7 edit. 10 1. 
I Burr. 148. Tlje King v. Maurice Jervis. 2 Bur. 1 03 7. 
Tie King y, Pemberton* Addington^s P. L. 149. 

mule the JPourtI)* 

To convift a prifonct on the above ftatute, it muft 
appear in evidence that the counterfeit money found in 
his cuftody was paffable, and that the prifoner was pof* 
feffed of all the implements and ingredients neceffary to 
make fuch counterfeit money. 

As in the King, v. Harris and Minion, determined 
at Serjeant's- Inn-Hall by the judges, Hilary^ '776, on 
a caie referved by Ashurst, J. at the preceding feffions, 
Oid'Bai/ey. 

It was an indi£lment of two counts for high treafoiH 
in counterfeiting the coin. The firft was framed upon 
^at. 25 Edw. 3* ca. 2. and charged the prifoners with 
having <« coined and counterfeited one piece of the money 
•< of this realm called a fliilling." The fecond was 
founded on Jf at. ^tst^fFi/i. 3. and charged them with 
having « coined one piece of falfe, feigned, and counter- 
^ feit money and coin to the likenefs and Gmilitude of 
« the good, legal, and current money and filver coin 
<< of this realm called a (hilling, againft the duty of their 
«f allegiai\jce/' &c. 

The 
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The evidettice was— ^hat when the prifonets Hirert alp^ 
torehended. Minion was fitting by the fire, and Harris 
had a fciflars and metal in his hand, which he was clip- 
ping into flips more than an inch broad. There was a 
crucible on the fire and metal melting in it, fcales and 
weightSi and gold and filver lying by them \ as alfo 
flaiks and moulds, and pieces of bafe metal, which ap* 
peared to have been call in the moulds, the impreflion 
Upon them eza£tly refembling that on one of the good 
(hillings which lay near them. But no piece of bafe 
tnetal found was in fuch a ftate at to make if pajahle. 

AsHUR^T, J. Thought the firft count in this indi6l* 
|hent new and fingular ; and it was now introduced fot 
the firft time. In two recent inftances where the in^ 
di£tment confifted of one count only fimilar to the fe«> 
cond in the pf^fent ittdiftment, the jury, upon evidence 
like the prefent, had been direfted to acquit the pri<* 
foners. In his idea^ the difl^erent formation of the in^ 
di£lment could not vary the ofience, and he dire£led the 
jury to acquit the prifonen 

The jury found the prifonets guilty On the firft, but 
acquitted them on the fecond. The queftion fubmitted 
to the Judges was, whether under thefe circumftances 
the convldbion was proper, and they were unanimoufly 
of opinion that it was not. L^acb^ Cf. Ca. 3 aSt. 163* 

Evidence of making a round blank, like the imooth 
(hillings in circulation, the original impreilion of which 
has been effaced by wear, will fupport an indi£lment 
charging that the prifoher, one piece of falfe, feigned> 
and counterfeit money and coin to the likenefs and fimi- 
litude to the good, legal, and current coin of this realnv 
called a (hilling, falfely and deceitfully, feloniouily and 
tvaiteroufly did forge, counterfeit, and coin, &c. 

So ruled in the King, v. Samuel Wilson, OleUSailey 
feffionsy 1783. by Eyre, B. and the prifoner was convift- 
ed and executed. Leach ^ Cr. Ca. 3#i£^.3ao^ andMS* 
note* 

4 A. fttdr 
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flut evicience of forging the iiiipteffion of the currchf 
coin on a piece o/ ihetal fo irregularly, that it will not 
cafs in currencjf, 'Will hot fupport an indiflment fot 
high treafon : for the ttinic U incomplete. 

So ruled in fhe E^inc^ v. VARtEt, by tte judges oil 
SI queftion referred at lorka/Jizes^ ^11 ^j by Gould, |* 
^ Blachf. Rep. 682. Leach. Cr. Ca. 3 edit. 89. S. C, 

l^ule tie iSebentI)* 

A conviSiofi of high treafon may be Updtt t^cf evl* 
dence of one witnefs in all cafes where there is n6 
corruption of bloods Vide the illuftrations of this ruk^ 
Ante 35. 



GHAfTER sail. 



Of Malices 

T(l£ legal do£^ririe ti malice contains the ipttYvttiU 
nary rules on which every queftion arifing from homi^ 
cide is decided \ they have been laid down by Fofter with 
his ufual perfpicuity and judgment, and are now uni«- 
verfally received by the judges of the land as autho- 
rities. 

in every charge of itiurder, the fad of killing being 
firft proved, all the circumftances of accident, neceffity, 
or infirmity are to be proved by the prifoner^ unlefs they 
arife out of the evidence produced againft him : for the 
bw prcfumeth the fadi to be founded in malice until 
<he contrary appeareth. Fojl^ 256. 

And right it is the law Ihould fo prefume. The 
defendant in this inftant ftandeth juft upon the fame 

foot 
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foot th4t every o.ther' defendant doth; ^nd die mattef$ 
tending to juftify, excufe, or alleviate mult appear in evt9 
' dence before he can avail himfelf of them. Jbid, i Hale, 
p. C. jfrtm 45 1 to 454, 

Rule tbe jSerontL 

In every cafe where the point turncth upon the queCr 
tion whether the homicide was committed wilfully^ or 
malicioufly, or under circumffances judifying, excufing, 
or alleviating the ttuxttev offaEt \ that is to fay, whethef 
the fads alledged by way of j unification, excufe, or aU 
leviation are true^ is the proper and only province of th^ 
jiiry. Foft. 257, 

But whether, upon a fuppofition of the truth of th^ 
fadb, fuch homicide be jultified, e^cufed> or alleviate4 
muft be fubmitted to the judgment of the court \ for the' 
conftruSjon the law putteth upon thp fafts ftated an4 
agreed or found by a jury is, in this cafe, as in all othei: 
cafes, undoubtedly die proper province of the court, 
Jbid. ' ' 

As in the King v. Major John Onebt, indi£led for the' 
murder of Jf^Uliam Gow^^ efq. Oli-Baily, {Iatmond, J. 
after argument on a fpecialyerdifl removed into Banco 
Reg. 13 Geo. ?. to* I Geo. 2. laid down this propofition* 
to which all the judges ?igreed, th^t the court ai:e judges 
of the malice and not the jt^y j ^nd that the po^rt are; 
alfo judges of th^ fafl: found by the JV^HT* whether if the 
quarrel was fudden, there was time for the paflion to 
^ool, or whether the z£X was deliberate or not. 9 5^ Tr^ 
2 LordRaym. 1493. 2 Strange^ 773. 

Foster fays, in cafes of doubt and real difficulty, it 
is commonly recommended tp the jury to flate fafls an4 
circumftances in a fpeciail verdi^ \ b^t where the law ia 
clear, the jury under the direftion of tl\e cQurt, in point 
of lanv, matters of fa£l being ftill left to their determii 
nation, may, -and if they are well advifed, will always 
find a general verdi£i: conformable tp fuch diredlion. 
4 A 2 4i 
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JU quefthfum Juris non re^mdent jurtaoru* F^^% 3^7« 
in!>e J^ttg V. Major Onek^i above citidn 

Unit tibe ftxaitb. 

Malice defined. — ^Whcn the law maketh ufc of the 
term malice aforethought^ as defcriptive of the crime of 
inurder, it is not to be underftood in the modern ufc of 
the word, a principle ofmalevoUnce to p£irtictdars\ for tho 
law by the term malieej in this inftance, meanetb> that 
the fa^ hath been attended with fuch circumftances is 
are the ordinary fymptoms of a wickedn depraved^ nu** 
lignant fpirit, Bofi. 256. 

In the caC? of an appeal of death, which was antiently 
the ordinary method of profecution, the term ptalice is 
not made uC? of as defcriptive of the oflFence of murder, 
in contradiftin£tion to iimple felonious homiqide. The ' 
precedents charge that the fa£l was done nequitur m 
jehnidy which fully taketh in the legal fenfe of the word 
malice. The words per tnaliticun and mafitiosi our oldeft 
writers do indeed frequently ufein fome other cafes, and 
they conftantly mean an aSion flowing from a wicked 
and corrupt motive, a thing done mah ammo, mala coffr 
jfcientid, as they exprefs themfelves, i^^. 256* 

The method of proceeding in antient times in a cafe 
of robbery or larceny, where the ftolen goods were 
found, upon the defendant, was, that if he alledged that 
he bought them of another, whom he named and YOuch<r 
cd to warranty, the vouchee, if he appeared and cp-r 
tered into warranty, was to ftand in the place of the 
defendant pro bono et ma/o. J)e corona, ca. 32. fee. 7. 

BraBon faith, intra qttondoque in defonfionem et warrant 
turn aliquis malitioso et per frauden^ et per n\erq^pn^ Jkut 
campio conduHitius. Lit. i. ea, ^8- fee. B^ 9, 

^Pleta, on the fame fubjcft, after ftating the cafe of 
the hired champion in Sfafiorf s words, pqtteth another 
fimilar to it. A perfon in holy orders entereth into war-^ 
ranty for hire, but refufeth to take his trial before lay * 
judges, prefer privilegium clericale* In this cafe, faith 
ne, the warranty availeth nothing, << JSt cMcus gaoU 
pro malitid committetur et r^dim^ur^^ 



549 

The kgl/lature hath likewife frequently ufed the terms 
Wialice and malidoujly in the fame general fenfe, as de- 
sioting a wicked purpo(e and incorrigible difpofition. 
^oft. 2 SI. 

The ftatute Je Malefalhrlhus in parcis reciteth, that 
thofe trefpafTers did frequently refufe to yield them- 
(elves to juftice; ^^ Immo-malitiam fuam exequendo et cottm 
tinuandoi^ did fly or (land upon their defence. &af. 
21 Edw. l.Jlat. 2. 

And 4 £5* S Philip Uf Mary^ ca. 4. enafteth, « that 
<< every perfon that (hall malici(nijly command^ hire^ or 
" counfel any perfon to do any robbery, and being ar- 
« raignedj fliall ftand mute, of malice** The word in both 
part of the a£l plainly importeth a wicked, perverfe, and 
incorrigible difpofition, Foft. 257. 

In the fame latitude are the words malice aforethought^ 
to be underftood in the ftatutes which ouft clergy in the 
cafe of wilful murder. The Malus ammus^ which is to 
be colleded from all the circumftances, is what bringeth 
the offence within the denomination of wilful malicious 
murder: whatever might be the immediate motive to ity 
whether it be done as the old writers exprefs themfelvest 
•* Ira vel edio, vel cafs/a Lucrif' or from any other wicked 
or mifchievous intention. Fo/l. 257. 

And moft| if not all tht cafes ranged under the 
head of implied malice^ will turn upon tms fingle pointy 
that the fad hath been attended wiui fuch circumftances 
as to carry with them the plain inclinations of an heart 
regardlefs of focial duty and fatally bent upon mifchief« 
foft. 257. 

For example — In the Queen v. Mawgridge, 5 Ann. 
JB. R. malice was thus defined. Some have been led into 
a miilake by not well confidering what the paffion of 
malice is; they have conftrued it to be a rancour of 
mind lodged in the perfon killing, for fome confider«- 
able time before the commiflion of the fa£ls, which is a 
miftake arifing from not diftinguiihing between haired 
and malice. Envy^ hatred^ and malice are three diftin£l 
paffions of the mind. ift. JSmy properly is a repining 
or being grieved at the happinefs and profperity of ano^ 
fhcr, Jnvidtis alterius rebt$s macrejdt opimu. ad. Hatred^ 

which 
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which is oJiutHf is as TulJy faith^ Ira invetirata^ a irane^ur 
fixed and fettled in the mind of one towards another^ 
which admits of feveral degrees. It m^y arrive at fo high 
a degree, and niay carry a man fo far as to wifh the hurt 
of him, though not to perpetrate i^ himfelf. 3d. Malice \% 
a defign formed of doing mifchief to another, cum quis 
data opera male agtt^ he that defigns andWeth the raean^ 
to do ill, is maiicious. 2 In/l, 42. 

By Jlat, ^ Hen. 4. if any one out of malice prepenfed 
ftiall cut out the tongue or put out the eye of another, 
he ihall incur die paip of felony. If one doth fuch a 
mifchief of a fudden, that is, malice prepenfed; for, 
feith Cokfi if it be voluntarily, the law will imply malice, 
Kelyng, 126. Holt, 484. ISee alfo Hollowa/s cafe, Cro. 
Car. 1 21. W. Jones ^ 198. i Hale, P.Cr, 4^4. Palm.^^^^ 
The definition of malice implied is, where it is not ex- 
prefs in the nature of the a£l; | as where a man kills an 
officer that had authority to arrefl: his perfon : the perfon 
who kills him in defence of himfelf from the arreft, \% 
guilty of murder, becaufe the malice is implied ; for pro- 
perly and naturally it was not malice, for his defign was 
only to deJFend himfelf from the arreft. Ibid. Vide this 
foint illujhrated. Ante 485 /© 491. 

In the King, y. Oneby, Trinity, 13 Geo. i. and Geo. 2.. 
J?. R. the feme dodirine is laid down. The court 
there feid, without entering into a nice examination of 
the feveral definitions or defcriptions of murder as they 
are ^und in the pld law-boqksj as Bra&on, Briton, and 
Fleta, where the wickednefs of the a£k is aggravated by 
circumftances of fecrecy or treachery, murder has been 
lone fince fettled to be the voluntary killing a perfon of 
nuAceprepenfe, and that, whether it was done fecretly or 
publicly.* Siaundf. PI. Cr. 18. b. 3. Injl. 54. .9 St. Tr. 19. 
2 Lord H/iym. 1493. ^ *^^^* 773- 

But then it mull be confidered what the word malice 
in fuch cafe imports* In common acceptation malice is 
took to be a fettled anger (which requires fome length of 
time) in one perfon againft another, and a defire of re- 
lenge ; but ih the legal acceptation it imports a wicked- 
nef^i which includes circumftances attending aii ad, that 
cuts off all excufe. ^ 3 

?y 



. By i5 Hen, 8. (^a. 33i for talking; away clergy/ it iS 
ena^ed, that every perfon who (hall be indi£ied of the 
crimes therein mentioned and thereupon arraigned and 
ftand mute of malice or frowardnefs of mind, fhall lofe 
tke benefit of his clergy. Now in that cafe malice can 
xicrer be underftood in its vulgar fenfe ; for the party 
oahnot be thought to (land mute out of a fettled anger 
or defire of revenge, but only to fave himfelf 5 and 
therefore fuch {landing mute and refufing to fubmit to 
"^he courfe of juftice, is laid to be done wickedly, that 
is, without *iny manner of excufe, or oUt of froward- 
nefs of mind. 

This malice is an eflential ingredient to make the 
killing a perfon murder, and muil be either iim^//W or /;v- 
J>rejfed: and this implied malice is collefted either from 
the manner of doing or from the perfon ilain, or the per- 
fon killing. Hale. P. C. 45 1 . 

As to the firft, the manner of doing, or the nature of 
the a£lion, Firjiy wilfully poifoning any man implies 
malice^ Secondly^ If a man doth an ad that apparently^ 
mud do harm, with an intent to do harm, and death en- 
fues, it will be murder. As if A. runs with a horfe 
ufed to ftrike, among a multitude of people, and the 
horfe kills a man, it will be murder, for the law im- 
plies malice from the nature of the aft. Thirdly^ killing, 
a man without provocation is murder. LordMorlefs ca» 
Keyltng ^6. Keifsca. l Lord Raym, l^S*. Comb, /{06. 
Tooley^s ca, a LordRaym, 1 298. 

tivXt tbe ^iftb. 

The law will imply malice from the nature of the ori- 
ginal aSion or firft aflault, though blows pafs between 
the parties before the ftroke is given which occafions 
the death. Huggefs cafe^ KeyL 62. Toole fs cafe^ and 
Oneby^s cafe. 2 Lord Ray m. i^oo, 1^02 . 1489. Ante . 

titxlt tJje ^if^b* 

Malice ezprefs being a defign formed for taking away 
another naan's life, or of doing fome mifchief to another, 

in 
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in ttie eiecution of which deign death enfues ; fttch 
death is murder, even where fudh de(ign is not formed 
againft any particufar perfon. Lord t)acris cttfe. i HaWi 
P. C 465. Moor 85. Sflv. 67. 2 ior^/ iZ/ijiw. 1485* 
& C w/VA arguments of ^unfeL Stra, ^66. S. C. nifith thi 
evidence and indiBmenL 9 St. Tr* 14. 2 iW Raym* 
1584. Huggin'4 cafe. 

Where an indiAment fcts forth all the fpectal matter 
in refpcft whereof the law implies malice, a variance 
between the indiftmcnt and evidence, as to the circum* 
fiances doth not hurt, fo that the fubftanCe of the mat- 
ter be found. 2 Hawk. P. C. ca. 46. 

As in MackaIIy*s cafe, En/i. 9 jfac. i. The prifoner 
was indi£led for the murder of a ferjeant at mace, in 
London^ upon an arred. It was fuppofed that the (heriff 
had made a precept to fuch ferjeant for the arreft, but 
upon the evidence it appeared that there was not any 
fuch precept, but that the ferjeant made the arreft e:i 
effUw at the plaintiff's requeft upon the entry of the 
plaint according to the cuftom of the city. The court 
ruled the killing of the officer to be murder \ for the 
•|abftance of the matter is, whether the defendant killed 
nn officer in the legal execution of his duty. 9 Co. 62* 
Vide -rf«if# 485. 

Vide the foregoing rules in this chapter, illu/lrated in the 
next fubfequent chapter on h^micide^, 



CHAPTER XIV. 

OF HOMICIDE. 



HOMICIDE, accordmg to Foftei^s diftinaions is, cU 
tber occafioned by accident, which human prudence can* 
not fee or prevent, vulgarly called chance-medley i or is 
fbmided in juftice^ or in neceffity; or is owing to a 

fudden 
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fUdden tranfport of paffion, whidh through the benigntty 
fef the law, 18 imputed to human infirmity, and is called 
^Tianjlaughter ; or is founded in malice^ which conftitutes 
'wnurder. Vide the lajl antecedent chapter. 

By murder^ at this d^y is underftood, the wilfill killing 
^)f any fubjedl whatfoever, through malice forethought 
whether the perfon flain be a native or foreignet. Stamf 
L 1. r. 10. 3 Injl. 47. 

Arid the indi&ment of murder eflentially requires 
thcfe words, felonice ex malitid fud precogitatd tnterfecit ei 
htirdravit: biit the irididlment of fimple homicide is 
otiXj felonice interfecit. \ Hale P, C. 4^^ Vide i land 
a r»/e, cd. Malice. Ante 546, 547. 4 Blachf Comm. 194. 

iSuIe G)t fixtt. 

In order to briiig the cafe within the meaning of chance 
fhedleyj that is homicide occafioned by accident, which 
human prudence could riot forcfee ot prevent, there 
tnufi be evidence to fliew, that the aft upon which the 
Heath ehfued was lawful. Fo/f. 25^. 

For if the a£i be unlaiifuly that is malum in fe^ the 
trafe will amount to felony, either murder or manflaugh- 
ier, as the circumftances given in Evidence may vary the 
nature of it. If it be done in profecution 6\ a feloni- 
ous intention, it will be murder; but if the intent went 
ho further than to commit a bare trefpiifs, manflaughter. 
Ibid, 

Fojler thas illiiftrates the above rule* A. (hooteth at 
the poultry of B. and by actideht killetn* a man ; if his 
intention was io Jleal the poulh'y, which muft be col- 
lefted froni tircumftances (given in evidence) it will b^ 
fnutder, by teafon of ihat felonious intent ; but if it 
iivsls done wantonly and without that intention, it wiU ht 
fearcly manflaughter. Fofteir 259^ Kelynge 117. 3 

But if the ad be not malum in fe^ but malum prJAhU 
fum, as ihootnig ^t game, hj a petfim not qualified by 

411 ftatttte 
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ftsitute t6 kdep'a guii, 6r to ufe^ gun for that purpofei 
the cafe of a perfon fo offending, will fall under the 
iame rule as that of a qualified man, for the ftatutes 
prohibiting the deftru£lion of the game under certain pe» 
nalties, will not in a queftion of this kind, enhance the 
accident beyond its intrinfic moment. Fofler 2$g. 
I Ha/e 475. 

Death enfuing from accidents happening at fports and 
tecreatidns, fuch recfeations being innocent and allowable, 
/alls within die rule of excufeabie homicide. Foft, 259. 

aule rtje Irourtb* 

If an a£tion unlawful in itfelf be done deliberately, 
dnd with intention of mifchief, or great bodily harm to 
particulars, or of mifchief indifcriminately, fall where it 
may, and death enfue, againfl: or befide the original in- 
tention of the party, it will be murder. But if fuch an 
original intention doth not appear, which is matter of 
faSf^ and to be collected from circumflances (jgiven in 
evidence) and the zGt was done heedlefsly and incauti- 
oufly, it will be manflaughter, not accidental death \ 
becaufe the a£t upon which death enfued was unlawful. 
Fofter a6i» 

Jtiile tl)e irift!)* 

Where a blow aimed at one perfon lighteth upon ano« 
ther aiid killeth him, this is murden Foft, 261. 

As in the King v. Plumm^r, Kent q/Jtzesy Summer^ 
18 JVilL 3. Plumfner^ and feven others, oppofed the 
king's officers in the z& of feizing wool. One of thofe 
perfotis (hot off a f ufee and killed one of his own 
party. ., 

The COURT held. In giving judgment upon a fpecial 
verdia, thit as the prifoncr. was upon an unlawful de- 
(ign, ff'Jie^had in putfuance ^diereof difcharged the 
fufee againft any of the king's officers that came to re- 

fifl; 
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fill him^ in the profecution of that deCgn^ and by acci* 
dent had killed one of his own accomplices, it would 
have been murder in him. As if a man out of malice 
to A. (hoots at him to kill him, but mifles him and kills 
B. it is no lefs a murder than if he had killed the perfon 
intended. 12 Mod, 627. Kelyng iii. Lord Raym. 
1581. ^ St. Tr. 112. Higgin/s cafe. Dyer 1 28. PI. 60. 
Crotnp. 1 01. PL 474. 9 C(7. 81, Agnes Goris cafe. D. 
WiUiamis cafe^ cited in the ^ueen v. Mawgridge. Kelyng 
131, 132. 9 St» Tr. 61. 

So in the Qoeen v. Saunders, Hilary ^ 18 Eltz. The 
defendant intending to kill his wife gave her a poifoned 
apple, and (he being ignorant of the apple's being poi- 
foned, gave it to a child, againft whom the prifoner 
never meant any harm, and againft his will and perfua- 
fion, and the child eat it and died. This was ruled to 
be murder in him, but not in the wife, 2 Plowd. 
Com. 474* 

So in the King v. Agnes Gore, Mich. 9 Jac i. be-p 
fore Fleming, C. J. and Tanfield, C. B. The pri- 
foner mixed poifon in an electuary, of which her huf- 
band and her father, and another took part and fell 
(ick. Martin, the apothecary, who had made the elec- 
tuary, on being queftioned about it, to clear himfelf 
took part of it and died. On this evidence a queilion 
arofe, whether jtgnes Gere hs^d committed murder i and 
the doubt was, becaufe Martin^ of his own will, with- 
out invitation or incitation or procurement of any, had 
not only eaten of the ele£luary, but had by ftirring it 
fo incorporated the poifon widi the ele£tuary, that it 
ws^s the occafion of his death. 

The judges refolved, that the prifoner was guilty of 
the murder of Martin^ for the law' conjoins die mur- 
derous intention of jfgnes in putting the poifon into die 
deAuary to kill her hu(band, widi the event which 
thence enfued ; ^uia eventus eft qui ex caufi fequttuTy et 
dicuntur eventus quia ex caufis eveniunt, and the ftirring of 
the ele£luary by Martin, without putting in the poifon 
by Agnes, could not have been the caufe of his death. 
^Co.Sl. I Hak P. C. 50. Jenk. Cefft. 290. Cromp. 
4B % J^J^^ 
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Jufl. 22* pi. 24. 3 Inft. 5 1 . Plowd. Com. 474. i Hehidtf 
P. C. ca. '^i. fee. 3, 1 Hale P. C. 431, 43<J, 442, 447I 

With the decifiohs ifi the above cafes F^er concurs : 
for, fays he, if froin circumiRianccs it appears, that th^ 
injury intended jfo A* be it by poifon, blow, or any oth^f 
fneans of death, wpuld have amounted to murder, (up- 
pofing him to have been killed by it, it will amount tq 
^e fame offence, if B. happeneth to fall by the fame 
means. For where jiie injury intended againft A- pi'O? 
ceeded from a wicked, murderous, or miifchievous mo- 
tive, the party is anfverable for all the cpnfequences of 
the aflion, if death enfueth from it, though it |iad po$ 
Its etk(i updi> the perfon he intepded tp deftroy. lli^ 
tnalitia already explained, the heart regardlefs of focial 
duty, and deliberately bent upon mifchief, and' confe- 
iquently the guilt of the party is juft the fame in the 
one cafe as in the other. 3ut, if the blow intended 
againfl: A. and lighting on S. arofe fronn a fpdden tran- 
fport of paflion, which in cafe A. had died by it, woul^ 
have reduced the offence to manflaughtcr, the fail will 
admit of the fame alleviation if B. ihoyld happen to fal} 
hyit. ■ 

Froxp this it appears, that fuch circpmftances as aboy^ 
ftated, cannot be legally nor ju(liy brought within the 
rule of accidental deaths as they fometimes are, througl^ 
the ignorance or lenity of juries. JFy?. 261, 262. 

It IS not Aifficient that the a(9; tipon which death et|^ 
fueth be lawful oir innocent, it mu(l be done in a propei: 
manner, and with due caution, to prevent mifchief. 

For example. — Parents, maftersi and other perfons^ 
having authority in foro dome/Hco^ may give reafonable 
corre^ipn to thofe under their care \ and if death enfu^ 
without their fault, it will be no more than aiccidental 
death. Fojl. 262. Dalton's Jufl. lafi edit, 28^. ' I Hali 
JK Cr454. / 

But if the corre£iion exceedeth the bounds of due 
moderation, either in the meafure of it, or in the inftni-' 
mcnt made ufe of for that purpofe, it will be eithe^ 

* murder 
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jmfiiex or manflaughtery according tQ the circnmftaiice# 
f£ the cafe. 

If with a cudgel or other thiqg not fikeljf to kill, though 
improper for ^he purpofc of corre£tion, manflaughter. 
If with a dangerous weapon likely to kill or maim, due 
legard being s^wavs had to the age and ftrength of the 
f>artyy murdered. Fo^. 262. Ccmk 403. i H^iIeP, C 
]|74. J&/|F«^ 64, 133,134. 

As in the King v. John Gbet, Old-Bailey feffl OBo^ 
her J 1666. The jury by a fpccial verdi£l found^ that 
William Golding^ apprentice to the prifpner, having ne- 
glefled his buQnefe, was reprin^anded by his mafter, who 
fald if he would not fenre him, he (hould ferve in Bride- 
well, to which Qo/tfi/ijf replied, he had as good fenre it} 
Bridewell as ferve him ; whereupon Grey^ without other 
provocation, ftruck Golding with a bar of irpn wh|ch he 
theu had In his hand, of which he died. 

The jupGEs were all of opinion, th^t this was murder ; 
for corrediion muft be by fuch things as are fit for cor- 
xedipn, and not by^ inftruments as may probably kill. It 
|S all one a^ if he had run him through the body ; and iif 
jTuch cafes if death enfues, the law Ihall judge it malice 
jprepenfed ; and as in' lord Morkf^ cafe it is ruled, tha( 
Words are no provocation to leflen the offence from being 
piurder, if one man kill another upon ill words giyen tp 
tim. Kfl)ngs3i 6^. 

Unit ti)t jSebentfj. 

In all cafes of homicide, occafioned by perfons fol- 
lowing their lawfiil occupations, efpecially fuch from 
whence danger may probably arife, it is inpumbent on 
fhe defendant to fhew by evidence that he has ufed ^U due 
paution. i^. 26a. 

For example. — Workmen throwing (tones, &c. from 
a houfe in the? ordinary courfc of their buQnefs, t)y which 
a perfon underneath happened to be killed. If they look 
put and give timely warnipg before-hand to thofe below, 
it will be accidental death. If, without fuch caution, it 
mil be at leaft manflaughter. It was a lawful ad, but 
«> dpne 
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idone In an improper inanner. i H^de 472. F^. 26%^ 
263. 

In the King v. Hull, Old-BaUey fejf. January^ 16(54, 
The preceding points are illuftrated *. but it is there alfo 
liolden, that there is a great difierence' where the houfe 
ftands a diftance from the highwajr^ and the doing the 
fame ad in the.ftreets of Lo^on ; in the firft cafe where 
proper caution is given, the death will be but mtfadven* 
tare ; but in London it would be manjlflughtery becaufit 
there is a continual concourfe of people paflihg up and 
down the ftreets ; and therefore the calling down any 
fuch thing from a houfe, is like the cafe where a man 
Ihoots an arrow or a gun into a market-place full of peo» 
pie, if any one be killed, it is manflaughter, becaufe, in 
common prefumption, his intention was to do mifchief. 

So a perfon driving a cart or other carriage happeneth 
to kill. ^ If he faw, or had any timely notice of the mif»- 
chief likely to enfue, and yet drove on, it will be murder^ 
for it was wilfully and deliberately done. If he might 
have feen the danger, but did not look before him, it 
will be manjlaughter^ for want of due circumfpeflion. 
But if the accident happened in fuch a manner that no 
want of due care could be imputed to the driver, it will 
be accidental dfatl?^ and the driver will be excufed. Kelyng 

4Q- 

The King v. Rampton, Old-Bailey^ January feffl 
1664, is in point. The defendant found a piftol in the 
ftreet, which he had reafon to believe was not }oaded| 
having tried it with the rammer^ he carried it home and 
ihewed it to his wife, and (he (landing before him, he 
puUed up the cock and touched the trigger ; the piftol 
went off and killed the woman. This was rule4 man- 
flaughter. Kelyng ^i. 

Foster obferves, that chief jufticeHoLT is diffatisfie<i 
with this determination \ and admitting it to be ftri£lly 
legal it was fummum jus^ and adds, that the rule of law 
touching the confeqnence of taking or not taking due 
precaution, doth not feem to be fufficiently tempered 
with mercy. The cafe of Brampton^ he thinks not 
ftVidlly legal, for th^ law in thefe cafes doth not require 
th£ utniofi caution that can l?e ufed^ \X is fufficient that a 

reafonablc 
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leafonable precaution, what is ufual and ordinary in fucb 
cafesy be taken. Fojler 264. . 

If the o£5icer of juftice who is to execute fentence of 

death on a malefa^or, on his own head and without 

warranty or the colour of authority varieth from the 

judgment, he is guilty of murder. Vide i Hale P. C. 

■Jhm 496 to 502. Fflfter 267. 

For he wilfully and deliberately adeth in defiance o£ 
law, and in fo doing,, (heddeth the blood of a many 
whofe perfon, until execution is done upon him in due- 
courfe of jiiftice, is equally undeif the protection of the 
law with every other fubjcft. Foft. 26^^ 268. 3 In/i^ 

Stule tbe Bintf). 

Where perfons having authority to arreft or imprifon, 
ufing the proper means for that purpofe, are refilled in 
fo doing, and the party making refiftance is killed in the 
ftruggle, evidence of fuch refiftance juftifies th^ ^homi* 
cide. Fo/f. 270. Vide jlnte 485, /» this poinU 

Irlule ^ Centf)« 

But if the party having authority* to arreft or imprifon 
in a cafe criminal or civil, ufing the proper means, hap- 
peneth to be killed, it will be murder in all aninft whom 
there is evidence of having taken a part in fuch refiftance, 
for it is homicide committed in defpite of the juftice of 
the kingdom. Fofi. 270. 3 Inji. 56, Roll. Rep. 189. 
^nte 485. 

tixit t^t ^bentf^* 

Evidence of flight in order to avoid an arreft in a 
civil proceeding, and likewife in fome cafes of a cri- 
minal nature, will not juftify the defendant ; but the 

homicide 
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homicide ^ilj, noiwithftanding the flight, be murder 6# 
inanflaughter, as the circuiuihinee^ may Vary. Fojltf 
l^t. \ Hah P. a 481. 

Forcxamplc. — If the officer in the heat of tTic piir- 
fuit, and nierely in order to overtake the defendant,- 
fliould trijj tip hi& heielsj or give him a ftroke bf art ordii 
liary cudgel, or other Weapon not likely to kiU,- 
and de^th fhoiild unhappily cnfue, this wilt amotxnt tdf 
no more than man/laughter; if, in fbmfe cafes, cv6h to that 
offence; but had he made iife of a deadly weapon^ it 
woiild have ainounted to murder. In the nrft plac6 the 
blood was heated in the purfiiit of a lawful prey, andf 
Jio fignal mifchief iVas intended* In the fecond thcrd 
ivotild be evidence of ma/ice^ which deternnines tht na« 
ture of the offeneci F^cr 27i,- 

The fame fvAt holdi in the cafe of a brcacli of tiii 
Jjeace, or arty other mifdemeanor (hott of felony^ 
F^er 271. 

fiule tfje ttkttint^i 

Where a felony is committed, and the :felori flietH 
from juftice^ or a dangerous wound is given ; if in the 
purfuit the partjr flying is killed, inhere he cannot be others 
njDtfe overtaken, evidence of the felony and the flight will 
juftify the homicide. Fofier 271, 

For it is the duty of every man to tife his beft endea* 
vours for preventing an efcape ; and therefore the pur- 
fuit is not bardy warrantable ; it is what the law rcquir-s 
cth and will ptoi(h the wilful negleflt of: and probablj^ 
on this rule it was, that the legiflature in the cafe of the 
inarquis De Gui/card, who ftabbed Mr. Harley fitting in 
council, difcharged the party who was ftippofed t6 have 
given him the mortal wound, from all manner of profe^ 
tution oh that account, and declared the killing to be a? 
iiecejfary and lanvful aftion. Fo/ier 271. i Hale P, C- 
489, 490. Stat, 9 Ann* ca. 16. 9 Si* Tn 63. in note. 
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iftule ^ JpQurtetntfK 

But If the felm^ or perfin ghiffg a dangerous wound 
turns upon tho purfuers, and in the fciiffle any of them 
is killed, evidence of re/ifiing makes it murder in the 
party purfued and all his adherents, prefent and know* 
Inglf abetting ; for the reafons given above. JFgl?. 272. 

Hule tbe Jpift«nt|). 

Even in cafe of a fuddeh affray, where no felony |i 
committed or wound given, if a perfon interpofing to 
part the combatants, giving notice to them of his friendl/ 
intention, fliould be aflaulted by them, or either of them, 
and in the ftruggle (hould happen to kill, this would b« 
juftifiable homicide. F^er 27 2. 

As in the King v. Thomas Tomson, Oli-Baiky, Car. 2« 
indited for the murder of Allen Daws. The court on 
confidering the faA, fpecially found by the jury, agreed, 
that if upon a fudden affray, a conftable or watchman, 
or any other that came in aid of them, who endeavour to 
part the combatants be killed, this is murder. So in 
Toun^^ cafe. 4 0.40. MackaUfs cafe. 9 C^. 81. Ke/ynf 
66. 

ttxAt ti)e ;6ijrteenti)« 

Likewife, if no conftable or watchman be there, if 
any other ^rfon come to part the affrayers, < and he be 
kiued, this is murder. 

For every one, infuch cafe, is bound to aid and pre- 
fisrve the king's peace. 

Uttile tf)f ib^txaxxtxi^ 

But in all thofe cafes it is neceflary that the party who 
was fighting, and killed him that came to part them, did 
know or had notice given him, that they came for that 
purpofe. Kelyng66. gCo.Vt. 8 Mod. 164. Anonymous* 
Stamf, P. C. 13. zJhfi. S2. Fofi. 272. 

4 c tfttife 
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in ca(e of jnftifiable felf-defeiicej the injured p^itjf 
WMj repel force by force in defence of his perfon> habi- 
tation^ or property, agaihft one who manifeftly intend- 
^th and endeavpureth by violencf ot furprize, to commit 
a known felony upon either, in thefe cafes he is niot 
obliged to retreat, but may purfue his adverfary until he 
findeth hiinfelf out of diinger, and If in a conflid be- 
#eeti them he happeneth to kill, fudh killing is juftifia^ 
Ue. ^g/?. 473, 274. I Hafvk. P. C. 6 JSdit. liau 
t Hale P. C. 481, 484. 

A. makes an aflault up6n B. with an intent to raTiih 
her, (he kills him in the attempt, it is y# drfendendo i lx»-. 
caufe he intended to commit a felony^ Here the law p£ 
fe]lf-^^defence coincideth with the didate^of nature, i HtJe^ 
P. Ci^tii FoJ.i.^4. 

1^0, as ill the King v. Cooper, ^o^. 15. Car, i. An 
attempt is Ihade to commit arfon or burglary in the ha^ 
bitation | the owner, or any part of his famUy, or even 
a lodger with him, may lawfully kill the aflailants for 
preventing the miibhief intendedj. Crg. Car. 544. .F^ft^ 

274- 

So in the Kino v. Ford, 18 Car. 2. Perfons rudely 
forcing themfelves into a room in a tavern, againft the 
will of the company in pofleflion, one of the aflailants 
is killed in the feuffle } ruled juftifiable homicide. Ke^ 
lyng 52. Doubted to be law. Fojkr 274. 

In the Queen v. Mawgridge, 5 Ann. Ban. Reg. The 
defendant upon words of anger direw a bottle widi great 
violence at the head of the deceafed, and immediateh 
drew Us /word; the deceafed returned the bottle with 
equal violence. HotT, C. J. ruled it was lawful and 
juftifiable, for he that hath manifefted that he hath ma- 
lict againft another is not fit to be trufted with a* dan- 
gerous weapon in his hand. Kelyng 128, 129. F^^ 
^Vp ^74f 275* 

HvKt 
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He who in z cafe of mutual confllA would txcutt 
htmfelf upon the foot of felf- defence mull (hew, by^/- 
tience, that before a mortal ftroke given he had declined 
any farther combat, and retreated as far as he could with 
fafcty, and alfo that he killed hie adverfary through 
mere necefTity and to avoid immediate death. If he faile£h 
in either of thefe circum fiances he will incur the penal-' 
ties, of manllaughter. Fo^, 277. 

For example : ^* being affaulted by B^ retumeth the 
bloWf and a fight cnfucth- A. before a mortal wound 
given decUneth any farther conflift, and retrcateth as far 
as he can with fafety^ and then in his own defence killeth 
S, this is excufable felf-defence | even though ^. had 
given feyeral blows, not mortal, before his retreat. 
I Haie^ F. C. 479, Stamf. i 5* F^. 277- 

But if the mortal ftroke had been firft givcnj it wou]4 
have been manflanghtcr* Uid. 

But if the firil alTault be upon nmike^ and the analtant 
to give himfelf fome colour for putting io execution the 
wicked purpofes of his heart, nttrtatsih and then turneth 
and ktlleth, this will be murder. If he had killed with* 
out retreating^ it would undoubtedly have been fo \ and 
the craft of flying rather aggravateth than excufethf 
i^g/?. 277. I Hak^ P. C. 479, 480- Kelyngj 58, il^ 
Mini^gridg/s mfe. The fecond part of Uie rule la il^ 
luftrated^ 

In the King v, Nailor, Oid-Baiiey^ April fif. 1704, 
The prifoner was indi£ted for the murder of his brohert 
The evidence was that he, on the night the faft was 
committed, came home drunk. His father ordered him 
to go to bed, which he refufed to doj whereupon a 
fcuffle happened between the father and fon. The dc- 
ceafedj who was then in bed; got up, fell upon the pri« 
foner, threw him down, beat him upon the ground, and 
there kept him down, fo that he could not efcape nor 
lyoid the blows \ and as they were fo ftrjving togechcry 
4 C a the 
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Ae prifoner gave the deceafed a wound with a pen-knife^ 
of which wound he died. 

HoLTy C. J. and all the other judges held it was man^ 
llauditer i for tbf re did not appear to be any inevftaUe 
mcyfitf fo as to excuse the killing in this manner. Ft^ 
278. 3 Ififl^ <S* I ^^^> P* ^- 4^* 4 Blacif. CpmmnU. 
186^191. SMurr. 2759. Lordkajm. 1496. Sircu^%U 
Cowp. 9x2. I Hawk. P. C. 1 2^. Leach. Cr. Ca, 2 edt^ 
1 35* BrowfCs cafe. 

Words of reproach, how grievous foever, are not ptc^- 
vocation fuffiicient to free the party killing from the ^uijft 
of murder. Nor are indecent provoking a£Hons or gef- 
tures expreffive of contempt or reproach without an a(^ 
laulc upon the perfon. i Hate^ P. C. 456. F^. 290. 

So ruled in theXiifG v. Lord Morlet, by KETLiNGy 
C. J. and all the other judges, jiprif, iSCar. 2. But if 
upon ill words both parties* fuddehly fight, and one kill 
the qther, this is mnnjlaughter\ for it is s^ combat betwixt 
two upon fudden heat. Key/ing^ 55. 

The above rule governs every cafe where the party 
killing upon ft^ch provocation maketh ufe of a deadly 
weapon, or othcrwife manifefteth an intention to kill, or 
do ibme great bodily harm. But if he had given the 
other a box on the ear, or had (truck him with a ftick^ 
or other weapon not likely to kill and had unluckily and 
mgainft his intention killed, it had been but manflaughter. 
Manvgridge^s cafe. Kelyng^ iji. jp^. 290, 291. 
- For in the former the maKtue evidently appears ; in the 
latter it is evidently wanting. 

In all other cafes of homicide, upon flight provocation, 
the weapon niade ufe of or other circurhdance that the. 
party intended to kill, or do feme other bodily harm, 
will be evidence to make fuch homicide murder. Foft. 
291. ■ ', ■ ■ 

If 
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a tf el pallet on 
tfunTports of his palTion beaicth him and unluckily hap- 
pdieth Co kiU, this hath been holdea to be fmnjlaughiir^ 

But, as in Mawgridgb's cafe^ it muft be undernoodi 
that 'he beat him not with a znirchicirous intention, but 
merely to ehaftife for the trefpafs, and to deter him from 
commimng the like : for if he had knocked his brains 
out with a bill or hedge-ftakc, or had given him an out* 
rageous beating with an ordinary cudgel beyond the 
bounds of a fudden refentment whereof he had died, it 
had been mi/rdrrt for thefe circumflances are fome of the 
genuine fymptoms of the mala mmfi* Ktlyng^ 132. F^. 

So in the King v. Hollow jiy, Mkk* 4 Car, i* B, R. 
It appeared that the defendant found 1 boy Ataling wood 
in his mafter^f ground j he bound him to his horfe^s tail, 
and beat him* The horfe took fright, and dragged the 
boy on the ground fo that he died* This was holden to 
be murder ; for it Was a deliberate a£L and favoured of 
cruelty* Cra. Car. 131, Paim. 545* Jena (W.) 198* 
Kdjng I 27, CrQmp. 136* DaiL 245. t HaUs^ P. C 
454. Fcfi. 29a- I Hawk. P. C. 6 idk. 1 26, 3 Bm. Ah. 
668- I Ztra. 501, 

Alfo in the King v. Stbdman, Oli^Bailtf fef Apn!^ 
1704. The prifoner Stedman^ a foot- fold ier^ ran hafUty 
cowards the combatants* A woman feeing him run in 
that manner cried outi ** You will not murder the manj 
<* will you/* Stedntun replied, " What is that to yoU| 
•* you bitch-** The woman thereupon gave him a box 
on the ear^ and Sudman ft ruck her on the breaft with 
the pummel of his fword- The woman then ied, and 
S/^i/r7?J!i^; purfuing her {tabbed her in the back. , 

HoLT^ C. J. was at firft of opinion that this was mur- 
ikr* A fmgle boat on the ear from a woman not being 
a fufEcient provocation to kill in this manner, after he 
had given her a blow in return for the bo% on the 
ear, and it was pro po fed to have the matter found (ip^'i- 
cialKy. But it afterwards appearing, in the progref^ of 
ihc trial, that the woman ftruck the foldier in the face 
with an iron paxten^ and drew a great deal of blood, li 
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was holden ckarly to be no more than manjlaugiun Tar^ 
fsLjs Fgfier, the fmart of the man's wound and the efiu- 
fion of blood might poffiblf keep his indignation boiling 
to the mpment of the hGt^ MSS. Tracy and Depton. 

The King v. Reasqv and Tranter, for the murder 
oi Edward Lutteraltt£i{, Hil. 8 Qeo. i. further iUuftrates. 
Mr. Lutteral being arretted, prevailed on one. of the 
officers to go with him to his lodgings, while the other 
was fent to fetch the attorney's bill, in order, as Littt^ 
r^r/ pretended, tq hare the debt andcofts paid. Words 
aroie at the lodgings about civility mofuy^ and Lutttral 
went up ftaics pretending .to fetch money for the pay-^ 
ment of the debt and cofts, leaving the officer bek>w. 
He returned witli a brace of piftols loadedt which at the 
importunity of his ierr^iaX he laid down on the table, 
(declaring, he would not be forced out of his lodgings, 
and threatened the officers feveral times. Wor^s of 
anger arifing, Lutttral ftruck one of the officers on the 
face with a cane, and drew blood. He had a fword oq, 
which was found 4^wn and broken : but how that hap*- 
pened did not appear in evidence, for part of the affiray 
was at a time when no witnefs was prefent. One of the 
officers appeared to have been pounded in the hand by 
a piftol {hot, for both die piftols were difcharged, and 
in the wrift, by a iharp-pointed inftrument, the other 
(lightly wounded by a like weapon ; and it alfo appeared 
that Luttcral^ when 6n the ground, held up his hands as 
if he was begging for mercy. 

Sir John Pratt, C. J. direAed the jury, that if they 
believed Mr. Lutieral endeavoured to refcue himfelf, it 
would be juftifiable homicide in the officers. However, 
as Mr. Lutteral gave the firft blow, accon^med with me^ 
naces to the officers^ and the circumftance if producing loaded 
piftols to prevent their taking him from his lodgings^ which 
it would have been their duty to have done, n the debt 
had not been paid or bail given, it could be no more thiaa 
manflaughter. 

Fofter concurs with the chief juftice, and oUferves that 
the cafe, as related by Strange^ is imperfied. Poft. 293, 
294. I Stra. 499. 6 St. Tr. 195. 

-• In 
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Id Rowley's or RoYtET*s cafe^ the f6n lights with 1 
boy and IS beaten \ he runs home to his father blood ]r ; 
the father takes ^Jiaff^ tuns three quarters of a mile, 
and beat the other boy, who dies of the beating* Thisj 
fay the above reporters^ has been ruled m an fla tighter^ 
"* tuttft 4mif in a fudden hmt ^f pa/Json. Foster is of opi- 
nion that thefe circum fiances ihew ma/iV^, but vindicates 
^e opinion of the court by fhcwing that C^h does not 
Itte with what wenpen or to what de^ee the child was 
lien J whereas Crake reporting the fame cafe fays : 
S&wley ft ruck the child with a ftfudl cudgel of which 
P flrsh he afterwards died ^** from which and from G^d* 
Vs report, which fays the blow was with a wand, it 
lay be concluded that the accident happened from 0^ 
Jmgtejlr^ke with a cndgcl, n^ iihly to d^roy^ and that 
^vdeath did not imtuediaUiy enfue. It was given in heat of 
^Ktimiy and not in malice^ and therefore manilaughter ; but 
^HLad it been given with a deadly "wcapm^ or had there bee 11 
^^epeated Mqws^ it would have been murder* 12 Repi^ 
87. Godk iti, 1 Hnl/s P. C,453. Cro. Jac, %^6. Cm 
-fifep 778. 5 Burr. 2799* L^td Raymn 144, I49I. 
I HmvL jP. C, 6 edit, 124J 115. Fofi. 294, 395, 316, 

So in the King i'* Rowland Phj lips. Trinity^ j8 Ge&.p 
It was ruled, that if an officer upon the imprefs fcrvicc 
fire, in the u/uai tnatmer^ at the ballyards of a boat, in 
order to bring her too, and kill a man, there being no 
malice, it is only manflaughtcr* CtH^* &30. 



fiule tlje aCtoentp^fffonft. 



^1 The firft rule laid down, that words of reproach, nor 
" indecent provoking a£lions, or geftures of contempt, will 
not free the party killing from the guilt of murder, with- 
out an aiTault upon the perfon, will not hold in cafes, 
where from fuch words or gefturesj or indeed upon any 
other fudden provocation, the parties come to blows, m 
undue advantage bein^ fi^*ght &r takin on either ^de, F^, 

As -^. ufeth provoking knguage or behaviour towards 
B. B, (Iriketh him, upon which a combat enfueth, in 
which A^ is kitted. This was holdcn to be manflaughtcr, 

for 
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for it was a Aidden afiray, and thef fought itpta eqaal 
terms } and m fucb cmkats^ t^ton Jmden quartdff k mah 
tenth mi tvbogave the fir fi^ bhw. I Hide P. C* 45<$. 

But if B. had drawn his fword and made a pafii at A. 
his fword then undrawn, and thereupon A. had been 
kiUed, this would have been murder i for B* by making, 
his pals, his aioerfiarfs fimrd uniravm^ (hewed that he * 
fought his blood, and A. endeavouring to defend himfelfy 
'whUb be bad a right to do, will not excufe B. But if B. 
had firft drawn, and forbom until his adverfarj, had 
drawn too, it had been no more than ,manllaughter« 
'Kelyng6if 13d. Mawgridg/s cq/e. I HawL P. C 6 
edit. 1 23. 2 Ld. Raynu 149. Onebfs ccjie. 2 Ld. Rajm, 
1489. 2 Strange 771. Kelyng 119. 

H\At tl)$ dQDtntp>t|)irti« 

But in every cafe of homicide^ upoh )>rovocation, 
however fo great it be, if there is fufficient time iot poT' 
fim to fubfide^ and for reafon to interpofe» fuch homicide 
will be murder. Fqflei^ 296. 

For example. A. findeth a man In the a£l of adultery 
with his wife, and in the firft tranfport of pafEon killeth 
him ; this is no more than manflaughter. But had he 
killed the adulterer deliberately and upon revenge, after 
the faSt had fuffident cooling time it had been undoubtedly 
murder: and m all cafes deliberate homicide, upon a 
principle of revenge is murder, i Hale P. C 4^6. 
I Fentr. 158. Sir Th. Raym. 212. Mannings cafe, 

Sule tl)e Cioentp^four^. 

On the above principle, deliberate duelling, if death 
cnfueth, is murder. Fofler 297. 

But if, as before laid down, upon a fudden quarrel 
the parties fight upon the fpot, or if thev prefently fetch . 
their weapons and go into the field and nght, and one of 
them falkth, it will be but manflaughter ^ becaufe it 
may be prefumed the blood never eooled. Ibid, 

But if they fight at fuch an interval as that the paffion 
might have fubfided ; or if from any drcumfiances attend- 
ing 
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ing the cafe^ it may be reafonably concluded, that their 
judgment had a&ually controuled the firft trahfpoft of 
paflion before they engage, and one falleth, it will be 
murder. The King v. Onebj. 2 Sfra. 773. 2 Ld. Raym^ 
M^P* M93' 

Iftqte ^ Ctoientp^Sftb^ 

Minifters of juftice, while in the execution of their 
offices, are under the peculiar prbteft ion of the law,: 
and therefore the killing of officers f6 employed, hath 
been deemed murder, as being an outrage wilfully com- 
mitted iri defiance of the juftice of the kingdom/ Foft. 
308, 270. I Hale P. C. 457. iffc. Ante 485. 

Tills rule is hot confined to the inftant the officer is 
upon the ipot, and at the fcene of a£tion, engsiged iii 
the bufineis which brought him thither \ for he is under 
the fame prote£tion of the law eundo morando ei redeundo : 
and therefore if hie eometh' to do his office, and meet- 
ing with great oppofition hi the retreat he is killed, this 
will amount to murder. 80 if he meet oppofition by 
the way and is killed before he cbmeth to the place, fuch 
oppofition being intended to prevent his doing his duty^ which 
is a faEl to he colkEted from the circumftdnces appearing iH 
evidence^ this likewife will amount to murder. I Hak 
p. C- 463. Fojler 309. 

txHt tic pJtnty^Qlrtb* 

And every man who comes in aid of officers who are 
by the appointment of the crowtt confenrators of the 
peace ; and every nian lending his affiftance for keeping 
of the peace, or attending f6r that piirpofei whether 
commanded or not, ns under the (ame protedion as the 
officer himfclf. Fofier 369. i Hale P. C. 463. Vide 
ca, 6. Ante 485. 

HvSt t^e SSxrent^^iAentfi* 

This protediion, under limitations, reaches to private 
perfons ipterpofing for preventing mifchief, in cafe 6f 
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^n zffnj, or ufing their endeavour for apprebea^uig 
felons, or thofe who hgve given z dangerous woun4r 
For thofe people are in difcharge of a duty the l^w m? 
qiiireth, and the law is their warrant, and t^ey jBf^y hq 
conGdered engaged in the public fervice, for the adf 
yancemcnt of juilicef JF^^^ 309- Ante ^6\. 

Hule i\fi 2:tDentp>ei8bt{)« 

And if in the a|>ove cafes frefli fuit (le ma4^, and n 
firtiori, if hife and cry be levied, all who joio in aid of 
thofe whp began the pursuit, are under the £M9ie pror 
tf £lion of the law, and ft^nd on the fan^e fppt« JF^er, 

A robbery is coinmitted ; t]be ppuntry upon aotic^ 
rifeth and pifrfueth the robbers, who turn and jfMkt r^ 
(iftance, an4 pne of the robbers is killed ^ this, on tfaf 
part of the purfuers, is juilifiable homicide. Bi)t if onf 
of the purfuers is ]$;illed by. the robbers, or any of theim 
it will be murder in the whole gang, jmning in fuck fv^ 
iftance^ whether prefent at the murder or at a diftance 1 
but taking a part in Juch rename. The law is the fan^ 
in the cafe of hue a^4 ^^7 ^V^l levied. \ Hak P. C. 
464. Fofter 310. 

iSuIe tbe €toentp^nmt!)» 

The minifters qf juftice in civil fuits, under proper 
limitations, are intitled to the fame protection for them- 
^Ives and follower^, and upon the fame principle* of 
public juftipe. jF^^ 310. Vide r^, 6. Ante/^h.^. 

FosTEf^, in eicpJanation pf fhe foregoing rules obr 
(erves, th^t wjth regard to miniftepFS of juftice, who ix| 
«ight of their offices ^^^ n^inifters of juftice, and in that 
right alon^ interpofe in riots or affrays it is neceflary, iq 
order to make the killing pf them murder, that the par- 
ties concerned ftiould have fome notice with what intenf 
they interpofe ; othe^rwife the perfons engaged may ima- 
gine they came to take a part in the affray. But a fmall 
fipatteF wjll amount to a notification \ as commanding 
the peace^ pr declaring the intefit ^f interpofing, or pre^ 
' ducing 
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dhkkig his ftafi^ df office ; or if the officer be within hb 
proper diftrid and known, or but generally acknowledged 
to bear the office he aflumeth. In the night command- 
ing the peace, ot liiing words of Ulce import notifying 
hie biifinefs, will be fufficient. Kefyng 66, 1 15. i Hah 
P. C, 460, 461. Fc^er 210, 311. And Vide Gordotf^ 
cafe. Ante 488. 

So in cafe of atrefts upon procefs, whether by writ 
or warrant, if the officer iiamed in the ptocefs give no-i 
tice of his authority, sind refiftance be made and thi^ 
officer killed, it will be murder, if fuch notification was 
true, and Xht procefs he legaL Private perfons interfferitig 
in afirays, muft give ejtprefs notice of their friendly in- 
tent. Pofkr 311, Ante 570. 

By legal pTfcefSf whether by writ or warrant, is meant 
procefs not defedive iil the ftame of it, ifluing in iht 
drdinary courfe of juftice, from a cdurt or magifttate 
having jurifdidiion in the cafet and though there may 
have been error or irregularity in the proceedings pre- 
vious to ifluing of it, yet if the iherirf or officer be 
killed in the execution of it, this ^11 be murder ; for 
he muft, at his peril, pay obedience to it. And thero« 
fore on an iiididment for fuch murder, it is fufficient to 
produce in evidence the writ and Warrant, without 
(hewing the judgment or decree. As id the King v, 
Rogers, C&rnivall qffkes, 1 73 8, before lord Hardwicie^ 
See the King V. Taylor. Ante 489. ^ Co. 68. tti I Hak 
P. C. 457. jFgif. 311, 312. 

So in the ea(e of a warrant from a juftice oi the peate^ 
in a matter wherein he hath jurirai^ion, the perfon 
executing fiich warrant, U \kvAtt the fpecial prot^dVion 
of the law, Uie^gh fuch waftant may have fo^n 6b* 
uined by impofition on the magifti<ate^ and by fdfe iii* 
formation touching the matters in it. Tile King t. 
Richard Curtis. l^Jler 312. The Ring v. RichaVi JBabt^t 
on the execution of an attachment. Lei^h Cr. Qt. 3 
edit. 131. I Hale 46^' i Stra. 4^^. 6 St, Tr. 195. 
9 Co. 66, 68. Cro. Jac. 286, 486. 10 St. Tr. 462. 
Cowp. 3. I Hawk. P. C. 6 edit. I29> 130. 

But if the procefs be defe£live in the frame of it, as 

if there be a miftake in the name, or addition of the 
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)^rfon oh whom U is to be executed, Or if the name cl 
fuch perfon, or of the officer^ be inferted without au«- 
thority, and after the ifTuing of the procefs, or the of- 
ficer exceeds the limits of his authority and be killedy 
this will aiTiount to no more than manflaughter in the 
fer/pn ivhofe liberty is fo invaded. I Hale P, C. 45 7» 
F^er 312, 

Foster examines the cafe of the ^ueeti v. Tooleji »id 
others, and concludes, that an illegal arreft and impri- 
fonment i^ not a juftification for killing the officer fo 
arrefting* Foft. 312, to 316. 2 Ld. Raym. 1296* 

In the cafe of private perfons ufing their endeavours 
to bring felons to juftice, they muft fliew that a felony 
has been* committed ; for no fufpicioH will bring the per- 
fon interpofing within the prote£):ion of the law, as above 
ftated. 2 Itift. 52, 17 a. Cro. Joe. 194. Fojier 318. 

SuppoGng a felony to have been committed, but fioi 
by the peirfon arretted, or purfued upon fufpicion, this 
fufpicion will not excufe the perfon arrefting or impri* 
foning, from the guilt of manflaughter, if he killeth^ 
or on the other hand, make the killing of him amount 
to murder, i Hale 4^0. Fo/ler 319. 

But if Ak being a peacc-omcer, hath a warrant from 
a magiftrate for the apprehending of B. by name, upon 
a charge of felony ; or if B. ftandeth indi£ted for fe« 
lony, pr if the hue and cry be levied againft B. by name, 
in uiefe cafes if B. though innocent, flieth, or tumeth^ 
and refifteth, and in the Ktruggle or purfuit is killed by 
A. or any perfon joining in the hue and cry^ the perfon 
fo killing will be indemnified. And on the other hand» 
if A. or any perfon joining in the hue and cry, is killed 
by B. or any of his accomplices joining in that outrage^ 
fuch occifion will be murder; for A. and thofe joining 
with him were, in this inftance, in the difcharge of a 
duty the law requireth of them, and fubje£t to punifli- 
ment in cafe of a wilful negle^i of it. Aid. Ante 569. 

Hub tbe ai)irttetjb» 

In the execution of r/W procefs, the officer cannot 
juftify the breaking open an outward door or window^ 

for 
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for a man's houfe h his caftle for fafety and rqpofe to 
himfelf and family, and he who breaks it, cannot be 
aiding in the difcharge of his duty, in the inftancc in 
which he is committing a trefpafs. But if he findeth 
the door open, or gaineth admiflion from within, he 
having a lawful call to the place, cannot be a trefpafler 
in entering the houfe, aqd may break open inward doors* 
if he find that neceflary to execute his procefs. 2 JRoB. 
Rep. 137. Palm. 52. I Hak P. C. 458, 459. Cowp. U 

Sule tbe Sl)irtp>firft« 

But if a ftranger, whofe ordinary rcfidence is elfe- 
where, upon a purfuit taketh refuge in the houfe of ano- 
ther, as this is not his caftle, he cannot claim the benefit 
of fan£iuary in it ; neither has a lodger fuch privilcdgCf 
for he is not the occupier of the houfe« 5 Co, 93, 
2 Hale P. C. 117. FoSer 320. Cowp. I. Lee ▼• 
Ganfell. 

Itule t^t ^ittif^ttttmtu 

But where a felony has been committed, or a danger- 
ous wound given, or where a minifter of juftice cometh 
armed with a procefs, founded on a breach of the peace* 
the party's own houfe is no fan£iuary for him. Doors* 
may in any of thefe cafes be forced, the notification* 
demand, and refufal, before mentioned, having been 
previoufly made : but bare fufpicion touching the guilt of 
the party will not warrant a proceeding to this extremity, 
though a felony hath been aftually committed ; unlefs 
the officer cometh armed with a warrant from a magif- 
(rate, grounded on fuch fufpicion. Fofier 320, 321. 

Gaolers, and their officers, are under the fame fpecial 
protedion that other minifters of juftice are ; and they 
may give in evidence the fame faAs to juftify or palliate ; 
but if the death of a prifoner be owing to cruel and 
oppreffive ufage on the part of the gaoler* or any officer 

of 
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of MiBy to (kre/s ef hnprtfonment] it will t)(; deeimcd WA* 
fttl murder in the pet ion guilty of fuch durefs. 

In CastelL) widow, v. Bambridge and Corbet. 
Appeal of murder. Hil, 3 Geo. i. A R. A gaoler, 
knowing that a prifoner infe£led with the foiall-pox^ 
lodged in a certain room in the prifon, confined another 
prifoner, againft his willj in the fame room. Hie fe* 
coiid prifoner, who had not had the dift^mper, of iviich 
the gaU^ had notice^ caught the diftemper and died of it 
This was rilled to be tnurder. 2 Stra. 656. 9 St. Tr. 
107. Fofier 322. 

And in the King v. Hu&gins, Mick 4 Geo. 2/ B. if. 
tndi£lment for murder. It appeared in evidence that 
the deceafibd, a prifoner in the Fleet, was cohfined for 
a long tinle in a low, damp, unwholiTome room, without 
being allowed the c6mmon neceflaries of chamber-pot, 
8cc. for keeping things fweet and clean about him ; con«- 
tra£ted an iU habit of body which brought on diftem- 
pers of which he died, and this was holden to be mur- 
der in the party guilty of this durefs. 2 Lord Raym. 
1576. 2 Stra. 8&2. S4 C* I Barnard B. R, 358, 396. 
Fii^g. 177. 9 St. Tr. 107* Fo/ler 322. 



CHAPTER XV. 

Of Evidence to fupport an IndiElment for Petit-Treafon. 

EVIDENCE which is applicable to an indiAment or 
appeal of murder, may alfo be applied to an indictment 
for petit treafon, for both offences are to be coniidered 
as fubftantially the fame, and murder is included in 
every charge thereof. 

By ftat. 2 J Edw. 3. fee. 5. r. 2. no offences Ihall be 
adjudged petit tre^on, except in the following inftances. 

Firft, 
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?irft, where i firvant kills his m^;^, Becondly, whtvf 
9 v^e kills her im/iamL Tkirdly, where an eccleiiaftical 
man, fecular or religious, kill^ his prelate, to whom he 
owes obedience. Therefore to fupport an indiftmcnt 
for this crime, the relative fituation of the prifoner to 
the jptarty deccafed, muft be fatisfa^orily proved ia 
evidence. 

litule ^t Cbirit 

Evidence of procuring, aiding^ or abetting, any of 
thefe offences, brings the party within the meaning of 
the ftatute. 3 In/t. ^o, ;&i, 138. i Hale P. C. 379, 
Dyer 332. I Hawk. P^ C. C0. 32. 7 edit. 

If there be pvidence |;hat the h& was done upon a 
fudden falling out, or in the p^rt/s (neceflary feif-de-^ 
fence, &c. it cannot be petit treafon, in as much as al| 
petit treafoi^ implies inurder; and t;f^^ V^fit generally 
wherever the circumftances are fuch, as will make the 
killing of a ftranger by a ilranger fmurder, they make 
the killing or murder of a hfifband or mafter petit trea- 
fon. I Hale. P. C. 378, 380. Dalis i^. ^ Dolt, ca.gi. 
dromp. 19^ 20. Dyer 254. I Hawk. P. C. ca. ^2. 7 edit. 



CHAPTER XVI. 



Cf Evidence to Jfupport an In£Bment on the Jlatute of 
StahUng. 

BY Jat. I Jac. I. ca. 8. if any perfon {hzll^ab or 
thrt^ any perfon that hath not then any weapon drawn, 
or that hath not firft ftriken the party killing, and the 
perfon fo dabbed or thruft die in fix months ; except in 
tafes of felCdefence, misfortune, or for preferving die 

peace, 
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peace, or chaftifing^ his child or fcrvant, fuch offender, 
lliall» &c. fufier death without benefit of clergy. Irijb. 
7 Will, 3. ai. 1 1. 3 Stat, at large 278. 

Itule t!)e Jtrft. 

In all e^fes, fwhere the evidence amount to juftifiable 
or excufable homicide, or barely to manflaughter at 
common law, the jufticc or benignity of the common 
law hath over-ruled die rigour of the ftatute Fofier 299* 

ftu(e tbe i&econn. 

Under the words thruft or Jlah it hath been held, ths^t 
evidence of fhooting widi any fort of fire-^irms^ fending 
an arrow out of a bow, a ftone from a fling, or uiing 
any device of that kind; hdden in the hand of the party^ 
at the inftant of difoharging it, or thrufting with a ftafl^, 
or other fflunt weapon, wip fupport the indictment 
But throwing at a di\i^s|nce> and wounding the party 
whereby death enlueth> tte weapon being vhat it may, 
leing delivered out of the handy at the time the ftroke vi^as 
given, hath not been thought to come under the notion 
of ftabbing or thrufting. i Hale 469, 470. Fo/ler 300, 

As in the King v. Newman, pid-Baileyy 06lob, 8 Ann^ 
where the point of a fword was thrown at twenty yard^. 
diftance. FoJ. in note^ 300. 

An ordinary cudgel, or other thing pi"oper for defence 
or annoyance, in the hand of the party, hath been con- 
fidered as a weapon drawn^ fo as to take the cafe 6yx% of 
the ftatute. l Hale P. C. 470. Godb. 154. Aleyn /^^^ 
I Hale P. C. 468. 2 Hale P. C. 344. Styles 86. 

iSufe tit ffnurtg* 

tn all cafes of doubt and difficulty iipon the conftruc-* 
tion of the ftatute^ the benignity of the common law 
ought to turn the.fcale in favour of the prifonen F^ 
302. Ante 4. 

CHAPTER 
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CHAPTER XWI. 



Of Circumjlantial or Prefumpfive Evidence ^ and how faf 
it fupporU an IndiBmfnU 



THERE be three forts of prefumgtibn, viz, vipl^nt, 

PAQBABLEi 1.IGUT, OT TEMERARY. 

V'lQlenta pfffumptio is many times plena probatio ; pre-* 
fumptio probabtlis mpveth little ; but prefumptio lavis fm 
temerarija moveth not at all. Co, Lit, 6. 

Thttc prefumptiofis ^xe: Fir/If of law, which are nq- 
# ceflary and abfolutely coAclufive, Secondly, of fact. 

There are prefumption of fa£l in civil and in criminal 
cafes; the laft are the fubjed of .this chapter. 

Jtole tje jrirtt. 

If a man be found fuddenly dead in a room, and ano- 
ther be found running out in hafte with a bloody fwordy 
this is a violent prefumption that he is the murderer : .for 
the blood, the weapon, and the hafty flightj are all ne* 
cefiary concomitants to fuch horrid h&s : and the ne^^t 
'proof to the fight of the fa£fc itfelf, 19 the proof of thofe 
circumftances that do thus indicate the fads. Co, Litt, 
6, b, S, P, C- 179. a, 7. Hawk, P. C. ca, 12. fee, 12- cOf 
45. fee. 7. ca. 46, fee, 2. I St, 2>. 181, 3 St. Tr. 930. 

In the King v. Thomas Radcliffe Crawley, at q 
commiffion of oyer and terminer.^ DubJin% February ^ 40 Geo^ 
3. The defendant was indift'ed for murder, and the 
evidence was circumjlantial^ but fo ftrojigly connefted by 
{a£t8, as to raifc the ftrongeft prefumption of his guilt. 

W. Smith, B. obferved, that in cafes of circumftanr 
tial evidence, it is neceffary that all the witneflcs be per- 
fons of ^.unimpeachable veracity, for it is pofiible the 
prifoner may be innocent of the crime. In cafes of 
circumstantial evidence, there is great room for do;ubt9 
as to the guilt of the prifoner, and it is a principle, in 
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law, that in every cafe of doubf a jury (hould lean to 
the merciful fide and acquit. Vide Cu amberlain^ 
J. and Mich. ISmith, B. to this point. , jtnte 4, 
5*6. 

This principle eftablifhed a great ground *of divine?! 
tion between civil and criminal law. Every thing is a 
doubt Mn a civil cafe, where the jury weigh the eviT 
dence, and having ftruck a fair balance, decide accord- 
ing to the weight of the evidence. This, however, .is 
not the rule in criminal cafes, for it is an eftahliihed 
maxim, that the jury are not to weigh the evidence, but 
in cafes of dotdft to acquit the prifoner. 

This humane principle of the law, however, is not 
to be perverted, in order to facilitate the efcape of the 
offender. It is not a fufficient ground to acquit that 
there is a po/Jibility that the accufed may be innocent of 
the charge, for there would be no end to poffibilitiesi* 
He was forry to fay, but it was the truth pf the afler- 
tion, that renders the lituation pf a jury fo awJFul, thaJf 
there is no cafe where a jury can procure certainty^ frondi 
circumftantial evidence, and that in every fuch cafe the 
verdi£l of a jury is but on conjeSiurc. 

It would, notwithftanding, be no fufficient reafon to 
acquit the prifoner, becaufe there is a poffibilky of hia 
innocence. To acquit on fuch ground, would be con? 
tradidory to the legal principle of circumftantial evir 
dence, for where that evidence 13 giveOf there is always 
a poffibility of innocence. 

It is right fuch evidence (hould so to a jury ; andj^ 
particularly in the cafe of murder. * In cafes of inferior 
|)erfonal injuries, there is a dire£l teftiniony of the in- 
jured individual ; but in murder^ which is generally com- 
initted in fecrecy, there can be no teftimony of the in« 
jured perfon, he is completely removed ; it is neceflary 
to bring the offender to jufticc, and therefore circum- 
ftantial icvidence (hall be received. 

As to light prefumptionsj the Barqn obferved, there 
were many circumftanccs which when firft ofiered in 
evidence, only raife ^ prefumptimy which the law calls 
light, and confidcrs infufficicnt to ground a convi£):ioq. 
Yet if the appearances fo altpr, and the fads given in 

evidence 
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evidence be not accounted for, the prefumption which 
at fir ft was light will become vio/en% and fuch as will 
afford a foundation for a Verdiflb of conviftion. 

It was for the jury to inquire whether the laft obfer* 
iradon was applicable to the prefent cafe. 

CiiiraShr is of great weight in every cafe, and required 
particular attention when the charge is grounded on cir- 
cumftantial evidence : it creates a grc:ater degree of doubt 
than where the profecution is fupported by diredl: evi- 
dence. In the former cafe charaBer oiight to be parti- 
<Cularly attended to, becawfe the jury is more or lefsem- 
barrafled and called upon to weigh the cafe with more- 
fcrupla iand doubt from the very nature of the teftintony 
on the part of the crown;' 

Prefumption will become ferioiis when the appearances 
are not accounted for by thofe in whofe power it is to 
account for them* At the fame time fliould the jury lay 
any ftrefs upon the circumftances given in evidence 
againft the prifoncr, they (hould alfo lean to thofe that 
are favourable to his crfe. He had the authority of the 
law to fay, that though a man charged with an offence 
Ihould Jlyy that it is not conclufive evidence of guilt. 
The jury could not forget that one of th^ oaths they 
had taken* was, whether the prifoncr had fled in confe**' 
quence of the charge made on him ; but though it 
fliould be eftablifhed that he fled in confequence of the 
chargCi yet it did ftot follow of neceffity that he was 
guilty of the murder; yet it was a circumftance mate- 
rial, Unfavourable, and fufpicious. From the iritU by 
Leon. Mac Nolly ^jun, p. 6^* 

tivXt tbe ;&ecMb« 

Recent poffcflion, cfpecially of goods not according 
to the circumftances and habit of the life of the party 
charged is a prefumption againft him. The King v. Ma-^ 
hew, Buryfpring afftzes^ 1 789. Gilt* Evid. by L^f 898. 
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tlvHt tje tbitb* 

^6 intrbduftion of a falfehood into the defedCle Is a 
frtfumption againft tke prifoner. This prefumptioi^ is 
heightened, if the falfehood is to be fupported, as it al- 
;pioft ncceflariljr muft, by a witnefe confcious of it. .STi^ 
King V. Clarky per Gfofe^ J. Bury fpring ajpzis^ 1789^ 
Gilb.Evid.iyf.ofi.%^^. 

ti\&t fibe Jourflb* 

Prefimiptive evidence of felony (hould be- admittedi 
cautioufly, for the law holdis, that It is better ten^ guiltj 
perfons fliould efcape than that one innocent man fiould 
&fler. 4 Black/. Comm. 352, n HaUt P. C. 289. 

mt tie Jtftjb* 

A defendant (hoold never be Gonvi£led fof ftealu^ltlie 
goods of 2i per/on unknown^ merely becaufe they are foimd 
in his poifeiBon, and he refufes to give an account how 
he came by them ; unlefs there are due proofs made 
ihat a felony was committed of thefe gdbds. 2 Hal^s 
P, C. 290, 4 Black/, Conim. 352. 

aule flje ^Si'jctl). 

A defendant ihduld never be conviftcd of murder or 
maiiflaughter, unlefs the fad; of homicide be proved; 
'or at leaft the body found dead. 2 Hale^ P. C. ago. 
4 Black/ Comm. 352.. 



CHAPTER XVIIL 



Of Evidence to cbnin^ the Mather (fa bqfiard Chi/d, charged 
with concealing its birth* 

«< IF any woman be delivered of any iffue of her body, 
5< male or female^ which being born alive, fliould by the 

« laws 
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^( lat^s of this w?alm be a baftard, and that Ac eiides^ 
** vour privately, either by drdwning or ifecret burying 
<< thereof, or any other way, either by herfelf or the 
** procuring of others, fo to conceal the death thereof as 
«« It may not come to light whether it were born alive 
'*« or not, but be concealed ; in every fuch cafe the fcid 
<• mother fo offending ihall faffer death, as in the cafe 
«« of mttrder, except fuch mother can marke proof by 
*« one witnefs at tihe leaft that the child whofe death was 
•« fo intended to be concealed was born dead.** S//?/. 
a I Jac. I* ca. 27. Iri/b. Stat. 6Ann,ca./^ 

' Jtult tfjt f tfft. 

If there be no concealment proved, yet it is left to the 
jury to inquire whether fhe murdered her infant or not, 
•by thofe circnmftances that occur in the cafe, as if it 
appear by evidence that it was wounded or hurt, &c. 
but it doth not put her upon an abfolute necef&ty of 
proving it born alive by one witnefs, and fo the evidence 
ftands but at common law. Hale, A C. 289. 

SEuIe tt)e Aitmh. 

If upon ^ew it be teftifiedby one witnefs, by apparent 
probabilities, that the chitd was not come to its debitum 
partus tempuSi as if it have no hair or nails, or other cir- 
cumftances, this is taken to be a proof y that the child 
was born dead fo as to leave it neverthelefs to the jtiry> 
as upon common law evidence, whether (he were guilty 
of the death of it or not. Bnd. 

The learned judge then dates his opmion on prefump^ 
tive evidence \ for which vide ante 577. 

The cafe of Akn Davis, Newgate, Augufi 16, Cdr. 2. 
before Ketling, C. J. lord Bridgeman, C. J. and 
"Wtlde, recorder of London, on an indidment for 
murdering her male baftard child. 

It was agreed by the judges, Pirjl, That where there 
is evidence that a woman has endeavoared to coriceal the 
death of her baftard child^ within the ftatute, there is 
no need of any pro(f that the child was bom alive, or 
that there were' any figns of hurt upon the body, but it 
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(kail ht lindefttaibly taken that the child wis born afiVl 
and murdered by the mother. Seco^y, That where a 
woman lay in a chamber by herfelf and went to bed 
without pain, and waked in the night and knocked for 
help but could get none, and was delivered of a child, 
and put it in a trunk, and did not difcoTer it until the 
following night, yet (he was not within the ftatute, bc- 
caufe flic knocked for help« Thirdly^ That if a woman 
cbnfefs herfelf with child before hand, and afterwards 
be furprifcd and delivered, no body being with her, flic, 
is not within the ftatute, becaufe there was no intent of 
concealment. And therefore, in fiich cafes it muft ap- 
jiear by figns of hurt upon the body, or fome other 
way that the child was born alive. 2 Hawk. P. C. ca, 46# 
KeL 31, 3^- , 

BLAcfcstdNfi obferves, that this ftatute farvotirs pretty 
ftrortgly of ftverity, in making the concealment of the 
death almoft concluflve evidence of the child's being 
murdered by the mother ; but it hfes of late years bceti 
ufual upon trials for this offence to require fome fort of 
prefumptive evidence that the child was born alive, befort 
the other conftrained prefumption (that the child whofe 
death is concealed W^s therefore killed by its parent) b 
admitted to convift the prifonen 4 Comm, 198, 35Z. 

And this humane rule was followed on the trial of 
Mary Mulhalli convifted at the aflizes for the ^leetCs 
county^ before lord Kilward^^n, C;J. fummer^ iSoo. 

Barrington confiders this ftatute a law of feverity, as 
it fubftitutes prefumption of guilt in th6 room of aBuat 
proof -iigTXxA the criminal \ but he fuppofes that it ardfc 
from the difiiculty of proving the offence agiinft the mo- 
ther, rather than an intention to make a bare conceal- 
ment arifing from a miftaken fliame, amount to a capital 
felony. It muft have frequently happened in thefe pro- 
fecutioris that the child being found dead, perhaps iti 
the mother's room, flie inGfted upon its having been 
born in that ftate of which no witnefs being able to prove 
the contrary, flie was of courfe acquitted. If the dead 
child, however, was found with any marks of violence 
upon it, he apprehends that this with other circumftances 
might have proved the guilt, even at cpmmon law, with- 
out 
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oat the intervention of this ftatute; and the rather as 
IQo execution ihould he permitted^ unlefs the criminal 
convifted under this aft would have been guilty of 
murder by the common law, as Ihe is otherwife to fuffbir 
jfhcrely from the prelUmption arifing from the circum- 
ftance oi concealment, of whiph it is believed there is 
no other in the Englifti law. If this prefumption is by 
ihe ftatute made the offence itfelf, fhould it not be en^ 
countered by another natural ai)d mpft ftrong prefump- 
tion in favour of the criminal ? That is to fay, that the 
mother cannot be fuppofed to be the wilful author of the 
death of her new- born child, which by its cries entreats 
her protefbion and fupport, and the father of which 
ihe is probably as fond of as if (he had a right to call 
him by the name of hufband ? And are not children 
born dead every day ? and may not the mother in the 
agonies of child-birth be the involuntary occafion of the 
infant's death ? As to the circumftance of difpofing of 
the body in places proper for its <;onceal merit, if the 
death is not received from the hands of the mother, it 
is but a natural confequence of endeavouring to con- 
tinue to bear a good charafter in her neighbourhood. 
JSarrington on thej^at, 40?. 

Doftor Hunter fays, that many pregnant women, 
under the apprehenfion of fhame, become in/attef and 
commit fuicide. That others, when the mind is over- 
whelmed with terror and defpair, would deftroy them- 
felves if they did not know that fuch an afliori would 
infallibly lead to a difclofure of what they are anxious 
to conceaL In this perplexity, their diffirefs of body 
and mind deprives them of all judgment, and they 
are delivered, by them/elves ; fometimes dying in the ago- 
nies qt child-birth, and fometimes being exhaufted, they 
faint, and become infenfible of what is pai&ng; and 
when they recover a little ftrength, find that the child,. 
vrhtthtr Jfili'born or naiy is lifelefs. In fuch a cafe, will 
not the Deft diipofition of mind "urge the unfortunate wo^ 
^an to preferve her charafter^ by hiding every appear- 
ance of what has happened ; yet if the difcOvery 
be made^ that conduft ^ill be fet down as a proof of 
guilt. 
^ Aftcf 



After giviflg InftaQce$ of pregnant women expiring in 
torture rather than confefa their fituation, he proceeds 
to examine thq fymptoms. of violent, death }n the child/ 
Hc^inftances various common and natural appearandes^ 
both internal and external, miftakefi for marks o£ violenj( 
4eatli. 

In many, cafes, he fays, that tq judge of the death * 
of a child it may be material to attend accurately to, 
the force of coUifion between the ikin and the fcarf- 
ftin ; and, ftill more to be well acq[uainted with the ap* 
pearance of the blood fettling upon the external part pjP 
the body, and tranfcending through all the internal parts 
in proportion to the time that it has been dead, and tgi 
the degree of heat in which it has been kept. 

When .a child's head or face is fwoojlen, and red or 
black,, the vulgar^ becaufe hanged people look fo, arc 
apt to coi)clude that it ipuft have been ftrangled. But 
i^othing is more common in n^jtural births, particularly 
wh^re the navel-ftring happens, to gird the child's neck^ 
and where the he^d happens to.l?e bprn fome time before 
li^el^ody. 

The material queftion is, how £a^, inJtSlctous. cafe^ 
may we conclude that the child was born alive, and^ror 
bably murdered by its mother, if the. lupg^Jwlm in nvc^ejr? 
■f%?>. W.e muft be afTured that they contain air : then W9. 
91^ tQ fin4 out if tbajt air be gener^ed by putrefa^ftonl. 
SecGttdiy^ we are to. examine the other internal partsi. io. 
f^p if tjbcy be empbyfematoii;s or contain air, and w^ 
jpni^ft eiian^ine the appearance of th^ air-bubbles in the 
lung^. If the a;r which is in th^m be th^t of reipira^-i 
ti^n, the air-bu,bWe& "wrill be hardly Yifib}^ ^o the naked 
eye; bi^t if the 'air-bubbles be layge, px; if they run in 
lines along the fiiTures between the component lobuli of 
^bc lungs, the air is certainly emphyfematqus, and not 
;^ whiql^ has b^ei^ taken in by bireathing- Thirdly^ If , 
|he air in the l^ngs be found to be contained in the na- . 
ti|r^lairvefi<?le^, and to have appiearance of air received 
i^to, them by breathing y let us next find out ^f that air 
Yds no^ blown iujto the lungs after ^e death of the in-; 
fant. It is fo generally known that a child born ap- 
parently dead may be brought to life by Inflating its 
. ^ lungs* 
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lungs, that tlTe mother hcrfclf or fome other {lerfon^ 
might have tried the experiment* It might cveo hsLrc 
been done with the moll diabolical intention^ of bringing 
about the condemnsition of the mother \ But the moft 
dangeroui error i$ this, vi%. fuppoGng the experiment to 
have been made, and that we have guarded again ft every 
deception, we may raflily conclude that the child was 
bora alive, and therefore probably murdered, efpecially 
in a cafe where the mother had taken pains by fecretlng 
the child, to conceal its birth. This hft circumftancc, 
which has generally great weight with the jury, cannot 
amount to more than ground for fufpk'wnf and therefore 
ftouid not determine a que (lion, other wife doubtful, bC'- 
Iween an acquittal and an ignominioua death. 

Though in the cafe of a concealed birth, it be made 
out that the child had breathed, we fliould not infer that 
it was murdered ; it is a circumilance, like thts ladt 

^ which amounts only to fujpiam, as appears from the 
following fafts* 
Firfif Lf a child makes but one gafp, and ]n{lantlr 
dicst the lungs will fwim in water as readily as if it 
breathed long and had been ftrangled, Seccndiy^ A child 
wiU very coinmonly breathe as foon as its mouth is born^ 
particularly w^here there happens to be a confiderable 
Interval of time between what we may call the binh of 
V the child's head, and the protrufion of the body j and 
Hif this may happen where the befl aHiilance is at hand^ 
H it is more likely to happen where the woman is delivered 

■ by hcrfelf- Thirdly^ We frequently fee children bornV 
^who from circumftances in their conftitution, or in the 

nature of the labour, arc but barely aUve» and after 

■ breathing fome (hort time die in fpite of all attention i 

■ and why may not that misfortune happen to a woman 
brought to bed by hcrfelf? Fmrthly^ Sometimes a 
child 18 bom fo weak, that if it be left to itfelf after 
breathing or fobbing, it might probably die ; yet may 
be roufed by rubbing, &c. but in the cafes above confi- 
dered, fuch means of faving life are not to bccxpedtvd, 
Fifihly^ When a woman is delivered by herfelf, a ftronjj 
child may be born perfeftly alive, and die in a very few 
minutes, cither by lying upon its face in a pool, made 

4 ' bj 
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b^ the natural difcharges, or upon wet clothes^ excluding 
air, or drawn clofd to its mouth and nofe by the fu£Uoa 

?ff breathing. An unhappy woman delivered by Herfel^ 
errified, dmra£l;ed» defpairipgi and exbaufted, will no^t 
have ftrength, or colle£tion enough, to fly inftantly to 
the relief of the child. Thofe fails deferve ferious 
confideration, and when known, may be the means of 
dying fome unhappy and innocent woman : for this 
reafon Dr. Hunter originally publi(hed his effa^, and 
the fame reafon has given this extra£l a place in this 
Work. 



CHAPTER XIX. 

Of Evidence to fupport an Indi&ment for Larceny. . 

aule tjje jFirit 

. TO fupport an indiflment for fimple grand larceny, 
•there muft be evidence to (hew a felonious and fraudu** 
lent taking and carrying away of perfonal goods, n^ 
from the perfon nor out of his houfe, above the value 
•of twelve pence. l Hawk. P. C. ca. 33. Dalt. ca. i oj^, 
\ Hale P. C. 503, 504. 

* All felony includes trefpafs, and every indiCkment of 
larceny muft have the vroxA% febnice capita as well as 
-ajportavit; from whence it follows, that if the party be 
guilty of 1^0 trefpafs in taking the goods, he cannot be 
guilty of felony in carrying them away 5 for the taking 
'muft be animo firandiy and this intent muft appear from 
the evidence. I Hawk. P. C. ra. 33. KeIyng2/[. Dalton 3. 
Therefore one that finds goods that are loft, and con- 
Verts them to his own uki animo furandiy is no felon: 
and a fortiori it muft follow, that one who has the ac- 
tual pofleffion of goods, by delivery, for a fpecial pur- 
pofe, as a carman, who receives them in order to carry 
them to a certain place, or a tailor who has them in 
order to make cloaths, or a friend who is intrufted with 
^ ^ . - • them 
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zling them afterwards* 
102* I Hak P, C. 504. 

Unit tht Annm. 

But even thofe who have the pofleflion of goods, by 

the delivery of the party^ may be gullcy of felony, by 
taking away part thereof with an intent to fteal it* 

As if the carrier open a pack and take out part of 
the goods 5 or a weaver who has received filk to work, 
or a miller who has corn to grind, take out part wkli 
an intent to fteal itj in which cafe it may not only be 
faid, that fuch ponTeilion of a partj diftinct from the^ 
whole was gained by wrong, and not deli\*cred by the 
owner; but alfothac it was obtained bafely, fraudulently^ 
and clandedlnelyi in hopes to prevent its bein^ difco^ 
vered at all, or fixed upon any one when difcovered/ 
a Hifwk, P, C, ca. 33* I Hak P. C. $0%. S, P. C, 25: 
13 Edw~ 4* 9* 10. Dait. c, 102. Kry/ing 35, - 

So in the Kmc v. William Wymne, Old^Bmley, 
Aprii fijf. 1786, A box was left accidentally in the de- 
fendaijt'fi hackney coach ; the coachman inftead of re- 
turning it to the owner detained h, opened it, deilroyed 
part of its contents, and pledged the reft* 

Eyre, B. obferved, that no felonious intention could 
be fuppofed to exift in the mind of the defendant, at 
the moment the property was firft acquired, and although 
the fubfet|uent citcumitance of keeping if until it was 
advertifed, was a breach of moral duty, it could not of 
itfelf be legally confidered as a criminal converfion, Batf 
if from the evidence, the jury were fatisfied in their 
confciences, that he had opened the box, not merely 
horn curio fity, but with an intention to embezzle any 
part of Its contents, and that he bad aflually taken the 
goods, it would become a matter of legal con fi deration 
whether it was felony. The jury found him guilty; 
and the judges approved of t!ie verdict. Leaches Cr^ Ca* 
3 edk, 460. Tht Kmg tf, S^^ts^ $, P. IhU, 463* '* 

So in the Kimg v. M^hrat, Oid-Baiim Oil<fbtr fijp 
1784, If the clerk to a banker or merchant have the 
4 F a care 
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cifc of money, or if Ke have aceefs to it fof fpecial tni 
particular purpofesi and being fent to the bag or drawer 
where it is kept, and clandcftinely takes out other nionef 
for his own ufe, fuch taking is felony, t Fol. 7 edit. 
HawL F, C, 205. 

Bute flje €ijirti, 

in general, where the deliycry of the property is roadc 
for a certain fpecial and particular purpofe, the polTeflion 
is fUn fuppofed to refide^ imparted with^ in the fiift pro^ 
prictor- 

Thcrefore in the Kikg t/. William Bass, Old-Bmley^ 
May fejf. 1782, It appeared in eYidence, that the pri* 
foner was fervant to the profecutor, and was fent with 
goods from his maker's houfe to deliver them to a cuf* 
tomer. In his way two men invited him into a public 
ho ufe, and perfuaded him to open the package and fell 
the goods* and he received efght guineas to his own 
ufe* The juht found him gutlty i and the judges were 
unanimouSi that the con virion was pToper^ for the pri- 
foner ftanding in the relation of a fervant^ the p^Jfeffmn 
of the goods muil be conHdered as remaining in ibe 
mafker^ untile and at, the time of the unlawful conver* 
fion of them by the priioner* The mafter was to have 
received the money for them from the cuftomerj and he 
could at any time have countermanded the delivery of 
them* The prifoner^ therefore, by breaking open the 
package tortioufly, took them from the pofijfion ol the 
owner, and having by fale converted them ammofuranil 
to his own ufe, the tahifig is fehnwus. Ltaih^s Cr* Ca* 
3 ^dii. 28 J, a86. Kefyng 35, Vide Fak v. Bak. Cotvp* 

So if a watchmaker Aeal a watch delivered to him to 
clean ^ or if one fteal cloaths given for the purpofe of being 
wafiied 't or goods in a cheft delivered with the key for 
hk cuftody^ or guineas deSivered for the purpofe of 
b<:iog changed into half guineas ; or a watch delivered 
for the purpofe of being pawned ^ in all thefc inftances 
the Uw has determined that the goods takin were taken 
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feknioujly from the pjiffim of the frepriifaf* Tie Kirtg^ 
V. jinn jiikinfin^ Leach's Cr. Ca* 3 edk^ 339* 

So if a carrier y after he has brought the goods to the 
place appotnted^ take them %wzj again fecretly anirm 
furandi^ he is guilty of fdony> becaufe the pofleCTioa 
which he received from the owner being determined, his 
fecond taking is in all refpe£ts the fame as if he were a 
mere fttanger. 1 Hawk, P. C. ca, 33, 3 Iftfi. 107- 
S. Cor, 160, S, F, C. 2J. 1 HaJi P, a 505* 



I 



I 



Rule tftc f flortfj. 

And not only he who firft £aieif but in many cafes he 
who ri^mves the goods from another, may be guilty of 
feloniouily taking them. 

As if a perfon intending to fteal a horfe take out a 
reple7in| and thereby have the horfe delivered to him by 
the flieriffi or if one intending to rifle my goods, get 
poifeflion from the fheriff, by virtue of a judgment, ob* 
tained without any the leaft colour or title, by falfe 
affidavits, &c* in which cafes the making ufe of legal 
procefs is fo far from extenuating, that it highly aggra- 
vates the offence, by the abufe put on the law, in making 
it fcrve the purpofes of opprefEon and injuftice, 1 HaU 
F. C, 507. 3 In/l» 108, KeJyng 43. | Siderf, 254* 
Raym, 276. 

Alfo, he who ileal g my goods from J. S. who had 
llolen them before, may,^ on the evidence of thofe fa£ls, 
be conviiSed of having ftolen them from mc ; becaufc, 
in judgment of law, the p^^ffijfton as well as the propertf^ 
always continued in me* t Ha'wL F> C. ca. jj, S. F, C. 
61 1 lia. 



Where it h fhewn by evidence, that the property 
taken has been obtained with a preconcerted dfjtgn to J?W 
if^ the pofleffion is fuppofed to continue with the true 

owner* 
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avmer, whaterer May be the means or the pretence uflh- 
der which the property is obtained. 

Therefore, where it appeared in ertdence, that a per- 
fon examined goods under preteiiee of buying, and runs, 
away with them ; or goes into a market, and obtains a\ 
horfe for the purpofe of trying its pafces and rides away 
with it, it is felony* Raym. 27^. • . / 

Or as in the Ring v. Pears, Oid^Bailey^ S^^«7^ '779* 
If a perfon hire a horfe to go to a particular place, and 
promife to return in the evening of the fame day, but 
immediately fells the ^horfe, and converts the money to 
his own ufe, this is felony. Leach. Cr, Ca, 3 edit, 2^3. 

So in the King fi.SBMPLB, O/d-Baile^ Jt*^yMil^6. 
The defendant hired a poftchaif& fbr three weeks, to go 
a tour round the North, for the ufe of which it Ivas- 
ai^reed that he (hbuld pay at the rate of five (hillings a 
dl^yrduring'the time that he kept it. The price of the 
chaife was fifty guineas, and he weilt away witl> it, this 
was determined to be larceny, though the contra£t for 
hiring was not for any definite time. Leach Cr. Ca*' 
2I €dit. 469, 4^o^ MS. • *•' . . 

- So in the King v. SHARPLEssf and Greatmx, OAt 
BaiUyf May fef. 1 772. The prifoher left a note, at a 
hofier's fhop, defiring that he wduld fend fome filk 
ftockings to his lodgings to look at, and looked out three 
pair, and went away with them, while the hofier, by bis 
defire, went home to fetch other goods, and on this evi- 
dence he was adjudged guilty (rf^darceny; and the 
judges held the conviftion right, for the whole of the 
prifoner's conduft* manifefted an origii^l and precon- 
oerted defign to obtain a tortious ppiTefrion of the pro* 
petty, and there was not a fufficient deKvtry to change 
the poflcfSon. Leach Cr. Ca. io8i 109^.- i Show. 55, 

So in the King v. AicRles, Old-Bailey^ J^^'fijf' ^7^4» 
Indiftment for dealing a bill of exchange. It appeared' 
in evidence^ that the prifoncr undertook for the profecutor, 
to procure for him cafh for a bill of exchange for one 
hundred pounds, and by that meaps got the bill ,into his 
poileffion, with which he abfconded and appropriated 
the value of the bill to his own ufe. The prifoner^s 
counfel argued, that > to fatisfy the defitiition of larceny j' 

the 
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the property mud be taken from tlie popjfwn of another ; 
but che taking of the property after it is once feparated 
from the legal ponrcfOoii of its origmal owneri ^cannot 
fupport an ollegation of larceny, efpecially if the fepara* 
tion be unaccompanied, by thofe iiigredieots which con* 
ftitute a felonious intention. There is a dlftinftion be- 
tween afllons comiTiitted anhm farundi and thofe by ^ft- 
Jui iantrwance^ and on this depends* the great di1lin£tion 
ht^tw^^n fdQny and fraud* In the prefent cafe there was 
no evidence of fraud, much lefs of felony, it could be 
no more dian a breach of truft, or violation of confi- 
dence. On the other fide, cafes were cited to ihew, 
that if the poilellion was obtained witli intent ta Jfeai^ the 
delivery will not a her the potreffion. The court left the 
cafe with the jury to confider, Jirft% whether they thought 
the prifoner had a preconcerted deftgn to get the note into 
his poifeffion, with an intent to Jhd it ? ficortdiy, whether 
the profecutor intended to part with the note to the pri- 
foner without having the money paid before he parted 
with it* The jury found the affirmative of the firll 
queftion, and the negative of the fecond> and concluded 
the prifoner waa guilty, and the twelve judges were of 
opinion with the jury, that the prifoner was guilty of 
felony* Leaches Cr. Qa, 3 edit, 340, MS, 

So in the King v, JohH Patch, 0/d-BaiIey, February 
fejf, 17B1. The evidence was, that the prifoner, pre- 
tending to find a diamond ring of great value, obtained 
from the profecutor a delivery of money as his portion 
of tlie value of the ring \ the money being fo obtained^ 
witli a dellgn to take it away, under the falfe pretence 
that the ring was of great value, was a felonious taking 
from the pofl'effion of the owner* Leach*s Cr, Ca* 3 edit, 
273, 274. MS. 354, 652, 730, 

And in the King i}. Horner, where the evidence was, 
that the profecutor decoyed the prifoner into a public 
houfe, and introduced the play of cutting cards, and 
then under pretence of having won, fwept the profe- 
cutor's money into his hand and ran away with it. This 
was held a felonious taking, Cald. Rep. 295- 

80 in the King ^. WiLKiNs, Oid-Baiiey^ April fi£l 
17^9^ The evidence waSf that a tradefman delivered a 

parcel 
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parcel of gocxh to , hit feirant to eanry to his atftomeri 
And the prifoner contrhred to m^et the fenrant on his way, 
tttd on pretence that he was going, by the direSHons of 
the cuftomer to the mailer's (hop, to fetch this parcel in 
lieu of another, obtained the delivery of it by exchang* 
ing it for a parcel of rags of no value, which he hsul 
parpofely with him, it was determined by the judges to 
be a felonious taking of the property from the pofleffion 
of the mafter. i ffawi. /*. C. co. 33. Jec. 22. 7 edit. 

iftjale tlje .^ebentfu 

But if it appears in evidence that the horfe, chaif<^ 
or other property, was fairly and bona fide hirecf, or that 
the goods were really fold, and a credit given to the party, 
6r £at the perfon adually played at cards on his own 
account and loft the money, the property in fuch cafes is 
iAangedi and the poffcflion of it out of the firft owner, 
and therefore the fraudulent donverfion of it afterwards 
cannot be felony ; for to conftitute larceny the fehmous 
difign muft exift at the time the property wasobtamed. 

This rule is illuftrated in the King v. Charlemtood, 
Oid'Bailey, Fehr. fejf. 1786. And the King v. Nich- 
olson, and others, OU-BaUey feff. X794. LeacVs Cr. 
Ca. 456, 457, 458- 

The word ^^aj^ortavi^ is neccffary in every indi&« 
ment for larceny ;. therefore there muft be evidence of si 
carrying away. But proof of any the leaft removing of 
the thing taken from the place where it was before, is 
fufficient for this purpofe, though it be not quite carried 
off. I Hawk. P. C. ea. 33. 

Upon this ground, the gueft who having taken off die 
fiieets from his bed, with an intent to fteal them, car« 
ried them into the hall, and was apprehended before he- 
could get them out of the houfe, was adjudged guilty of 
larceny. iWrf. 3 Injl. 108. 2 Ventr. 215. 7 AJf. 39% 
A Cor. 107. 3 Infi. 109. I Hale P. C. 508. Hatis 

21. 
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21. Ctim. 3<S. The King V. Clttnent Sin^fin. Leni ajfi 
Cambr. i6 Car. 2» Ke/yng ^t* if^ point. 

Sd alfo he. Who having, tsikeh a iiorfe in a clofei witU 
dn intent to ileal him, and being aipjyrehended before he 
could get out of the clbfe, was held to be a felon. Da/t. 
501. Ketyng^i: * ,. 

So in the King v. Marti^^ Lent atf. NoHialnptonf, 
t^TJ. It appeared in evidence, that the prifoner had 
bulled the virool fi-om the bodies of fifteen lambs, whilft 
they were living $ Tind in fome places had torn the fltin 
awa^. This remo^ral of the, wool from the Iambs iiavtng 
been found ariimo furandiy the judges riiled it to be fe- 
lony. Leaches Cr. Cd. 3 edit. 205. 

So he who intending to ileal plate, takes it out of i 
trunic and lays i^ on £he floor and is filrpri^ed, this iai 
Evidence of afpottation, and Is felony. Keljng 31. 
i Hale P. C. 508. 

So In the Kil^d i. Cosl£T, Old-Bdiley^ February fef. 
1782. The evidence wais^ that the prifoner got into the 
profectitor'd waggoti, and laid hold of a parcel of cur«' 
rants, and had got nearr the tail of the waggon with 
them when he was apprehended. ,Tbe jury fodnd hint 
guilty i but the court doubted whether this was a Aiffics- 
ent afportdtion to cohftitute hxtttij: The Judges were 
unanimous, that as the prifoner had removed the pro- 
perty from the fpot, it was a fiiflicieiit taking ahd carrying 
away to conilittrte die offence. Leaclfs Cr. Cd. 3 ^edit; 
271, 272. MS. ; . , 

And in the. King n). Lapieb^ Old^SaUey^ Mdy feffl 
i 784. it was held, on a referred cafe, by all the juoGEf^' 
dut to force id ear-ring from the ear of a lady, ib that 
it fails info her curls, is ft Sufficient carrying away to 
6onffitute larceny. LeacVs Cr. Ca. 3 edit. 366, 361: 

But whete a inati wa^ indi^ied ^or (teiling the con«* 
tents of a bale of goods In a waggon, and the eri^nce 
was, tbat he bad fet it on its end, but bad not removed 
It from ^zjpat: it was ruled % the judges that wai 
not ja isSSiSxaX cairyiog away. LeacVs Cr, Co. 3 edit. 

4 Q NaTS« 
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No+E. NWTiatcvicr evidence will fup|)ort an indi^- 
ment for grand larceny, will be fufficidnt to conid£l oil 
H charge of petit larceny. 



CHAPTER XX 



Of friixi 6r complicated Larcehy frofn the per/on^ witch 
is of two kihds. 

A FELONIOUS and violent taking away from the 
perfon of another, goods or money to any value, of 
putting him in feary which is called robbery ; but wlxere 
there is no putting in fear is called larcei^t from the 
perfon. 

"to fatisfy the word tepit in an indiftjtnent, tbere muft 
be evidence of a taking away. 

He therefore who receives the mo^ey of another^ 
whilft under the terror of an affault ; or afterwards, 
while the party thinks himfelf bouiid iii confcience td. 
give it to the aflailant, by an oath to that purpofe, which 
m fear he was compelled to take, is a taking as complete 
in contemplation of law, as if with his owil hand he 
had taken it out of the party's pockets, i Hawk. P. C 
rj. 34* Dak. ca. I bo. Crorh. 34. 44 Md. 3. 14. 
'4 Hen. 4. 3. 

tivXt tbe iSertnD* 

Neither can he virho has once aftuaUy completed the 
'offence, by taking the goods in fuch manner into his 
^pofleffion, afterwards purge it by any redelivery. 3 Infl. 
60. 

As in the King v. Peat, Old-Bailey^ December fejjl 
1781. The evidence was, that the prifoner flopped the 
profecutor on Finchley-common, and demanded his mo- 
ney. 
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ocy. The profecutor delivered his purfe. The prifoner 
immediately returned it again, faying, « If you value 
^ your purfe you will pleafe to take it back and give me 
" the contents." The profecutor received the parfe 
back, but ?jrhile takinjg out the money, and before re- 
delivery, a fervant leaped from behind the carriage and 
fecured the prifoner. A doubt arofe, whether as tob* 
bery is only an aggravated fpecies of larceny^ there was 
a fufficient fpecies of afportation in this cafe to conftitute 
the offence. But the cqurt held, that although the pro- 
fecutor did not eventually }ofe either his purfe op his 
money, yet as the prifoner had infaft dehianded^'His 
money, and under the impulfe of that threat and de- 
mand the property had been once taken from the pro- 
fecutor by the prifoner, it was in ftri£fcnefs of law a 
fufScient tq,]cing to complete the offence, although the 
prifoner's pofleflion had ' cohtinue4 for an inftant only. 
Leach, Cr, La. 3 ediU 266^ 267, 

Fpr the outrage offered to the rights pf foclety doe$ 
not vary in its nature, becaufe ineffeftual in its confer 
quences: and the continuance of the property in the 
pofleflion of the robber is not required by laW. Eder^s 
Prin. Pen, La. 286. 3 Inft. 6q. Staun, P. C, 27. I Ha/e^ 
^•C. 533, 

fiulf Jibe $!)iro» .. 

But he who attacks me in order to icob me, but does 
not take my goods into his pofleflSion, though he go fo far 
as to cut off. the girdle of my purfe, by reafon whereof 
it falls to the ground, is not guilty of robbery; but 
puniihable for a breach oiF the peaces. 1 HdwL P. C. ca* 
34. I Hale. P. C. 532. Dah, I op, Crqmp. 34. Buf 
♦( to aflfauit another with an intention to rob him," is 
now felony. St. 7 G€(i. 2. ca, 21. Irijh. 21 Geo. 2. ca^, 
12. Stat, at large, vol. 4. f. 856. Po/f. Vide Index^ 
ASSAULT. 

Utile tbe jrourtl)* 

In fome cafes there may be legal evidence of robbery 
where in truth the defendant never had any of the lofer's 
goods in his poiBcflion. i Hawk. P. C. ca. 34. 

4 CJ 2 As 
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4$ where I am robbed by feveral of on^ g^ngt a:?i4 
poc of tii^m only takee iny money v in which cafe, iii 
jjudgment of law, every one of ^he company (hall be faid 
to take it, in rcfpeflk to fhat encouragement wliicli they 
gave to one anojtber through the hopes of mutual afliilancp 
ui(he ehterprife. Nay, though they mifs of the fir(( in- 
tended pri:?e, and one of ^tHein ricle froii^ the reft and 
rob a third perfontnthe ianie |)ighway Vithpi^t thei^ 
knowledge, out of thejr view, and then return to them, 
aU are i^^ty of rol^l^ry, for they came together witl^ 
in intent to rob, aiui to affift one another in fo doing. 
I I^w. /?. C. ca. 34.' :f Hope's P. C. 533, 534, 337. ' 

mit tb^ Jpiftjb^ 

To fupport an indi£lment for larping from the perfon* 
the eyidehce mull not only amount to a taking away, but 
muft fhew the taking tp be ffom the perfon. 

And under this rule, not only the taking away a borfq 
from a man whereon he is a£iually riding, or money out of 
his pocket, but alfq the taking of any thin^ fro"^ him openly 
and before his face, which is ^nderhis^ immediate and 
feerfonal care and proteftion, may properly be faid to be 
a taking from the perfon. And therefore he who having 
firft aflaulted me takes away my horfe ftanding by me 5 
or having put me wijfor, drives my cattle in my pre- 
fence, out of my pafture, or takes Up'iny purfe, which 
in my fright I caft into a bu(h,6r my hs^t which fell fron^ 
my head, or robs my fervant of my money before my 
face, may be indided as having taken fuch things fron^ 
my perfon. i Hawk. P. C. ca. 34. ^ i Ha/e, 533. & P. CC 
27. Cromp. 34, 35. Dab. c. loo. 3 In/l. 69. Styles^ 
156. Salk.6ii. Cartb, i/^g. Strange^ loi^. -' 

The taking muft appear to htfubfequenttp the fear, for. 
fear is the diftinguifliing ingredient between robbery and 
<>ther larcenies. 2 7/3^. 6?[. % Roll. 1^4. i /fe/^,P. C. 535. 

So riiled in the King v. Richard Moss, Old' Bailey, 
^f^yfijf' 1784- In evidence it appeared that the defen- 

' dant 
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liaftt clandeftinely ftole a purfe, and, on its being difco^i] 
irered in his cuftody, denounced vengeance againil the' 
owner if he fpoke of it, and then radc away* The 
COURT held this taking to he ft mpie larany only ^ and not 
robbery I becaufe xhcjtar excited by the menaces of the 
prifoner was fubfequent to the fteahng. 

Sp where fe^"eral men find another apparently intox- 
icated, and fwearlng he (hall go home, they drag, abufe^ 
Uick hlni, and clandeftinely take hjs tnoneyi this is not 
rMety ; for no demand is made of money, nor ^ny^m/; 
excited for the parpofc of obtaining it« i HawL P* C* 

edit. W* !• ^35- 



m 1 



l^utc tbc ^trbentf]. 



The ividenci muft fliew that the taking was vhimt^ 
and therefore whenever a perfon aiTaults anotJier with 
fuch circtitnpances of terror as put him into fear, and caufe 
Hm by reafon of fuch fear to part with his money or 
pther property, the taking thereof is r^hbtry^ whether 
there were any weapon drawn or not, or whether the per- 
fon affauhed delivCTcd his money or goods upon the 
Othcr^s command, or afterwards gave it lo him upon his 
ccafing to ufe force, and begging alms : for he was put 
intoy^^^ by his aflault and gives him his money or goods 
to get rid of him* i HawL P, C, au 34 i Hales F* C 
533' 534* Cr&mp, 34* Dait.ca, 100. 

So in the King %•. Gascoigne, OifUBaiity^ OBi^erfiffl 
1783* It was ruled, that if a conlt^ble^ &c» by means 
of hand-cttffs or other violence, extort money from ^ 
prifoner in his cuftody, this is robbery. Leach Cr* Ca* 
3 ediL'^i^" 44 Edw. 3,^/, 14* 4 Hefi, 4* pi* 3, Staunf^ 
27, Keiyng 43. I Hal/s. P* C. 507^ 

So as in the Kihg v. Lahiek, Old-Bniiey^ May fijl 
17S4- To fnatch an ear-ring from a lady's car, fo that 
ihe ear is thereby torn through, Is fuch a caking by vio- 
lence as conftitutes robbery. Ibid* 360^ Ante 593. 

But, as in tlie King -J. Baker, Oid'Sality^ Dee. fijl 
1783. To fnatch a bundle of goods from the hands of 
another, fo that no ftrugglc be made to keep them, is 
not fuch a taking with force and violence as will conlti* 
tvte robbery* Leach Cr» Ca* 3 edit* 324. 

And 
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And as in the KiNa v, Knewlanb, Old^Bailey^ Jun^ 
jeffl 1 796. To obtain money by a threat to fend for ^ 
conftable, to take the party before ^ magiftrate> and 
from thence to prifon, is not rqbbery ; fpr the threat of 
legal imprifonment is not fufficient alarm to influjpe a 
perfon to part with projpertjr. Bid. 835. 

fiule tfje €i^^* 

But it is not i^b^cefiary that the izQi of oEiual feaw^ 
Ihould either be laid in the indidlment, or be prove4 
upon the trial ; it is fufficient if the offence be jcha^rgcd 
to be done violenter et contra voluntatem. 

Fofter quotes th^ above as an opinion of lord Holf^^ 
to which he Jmplicitly accedes ; and a(ks, fuppofc the 
true man is knocked down, without any previous warn- 
ing to awaken his fearsi and lieth totally infenfible while 
)the thief rifleth his pockets, is not this a robbery ? Yet 
where is the circumftance of aflual fear ? Or, fuppofe 
the true man maketh refiftance, but is o¥erpowered, 
and his property taken from him, by mere dint of fupe^ 
rior ftrength, thi$ doubtlefs is a robbery. And in cafes 
where the triie man delivereth his purfe without refift- 
ance, if the faft be attended without thofe circumftan- 
ces of violence and ternh-i which in common experience 
are likely to make a man part with his property for the 
fafety of his perfon, that will amount to a robbery^ 
And if fear be a neceffary ingredient, the law in odium 
Jp^iiatariSf will prefume fear^ where there appeareth ta 
be fo juft a ground for it, Fofi^ 128, 129. 4 BlacU\ 
Comm. 243. ' . 

Iflnle tje J^intfj. 

And If it appear upon evidence, that the taking fron^ 
the perfon was attended with thofe circ^m fiances of vior 
lence and terror, which in common es^perience are likely 
to induce a man to part with his property, againft his 
eonfent, cither for the fafety of his perfon, or the pre- 
fervation of his chara£ter and good name, it will amount; 
to a robbery. 
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So in the King v. Donnally, Old-Bailey^ Feiruaff 
feffl 1779. The honourable Charles Fielding gave in cvU 
dence a feries of fads, from which it appeared, that the 
prifoner meeting him in the ftreet demanded a prefent, 
adding, <' you had better comply, or I will take yoa 
<< before a magiftrate, and accufe you of an attempt to 
^* commit an unnatural crime." The jury found the 
prifoner guilty ; and faid they were fatisfied *< that Mr. 
<< Fielding delivered his money through fear^ and under 
^* apprehenfion that his life was in danger." The quef- 
tion, « whether this offence amounts to robbery," was 
fubmitted to the twelve judges. Counfel were heard, 
and the judges were unanimoufly of opinion, that the 
prifoner was guilty of robbery and properly convifted. 
Leach Cr. Ca. 3 edit. 229. Joneses ca. Und. 164. Hich^ 
mat^s ca. ibid 310. 

fiule tie ^Tentij* 

If the indiBment charge the robbery to have been corn- 
committed in the hinges high-way^ and it appears, on evi-' 
dencCf to have been committed in a private footpath, or 
any other place, the offender fhall have hts clergy ; not* 
withftanding tht ^at. 23 Hen. 8. ca. i. Irijb, 1 1 Jac. i. 
ca. 2» I Stat, at large ^21' The King v. Stokeman. Old- 
Bailey ^ Mayfejf.i^l^. l Hawk. P. C. 7 edit. ca. 34, 
fee. 3. Moor 16. 2 Hale, P. C. 349, 



CHAPTER XXI. 



0/ Evidence to fupport an indiShnent for felonioujly taking 
Money J Goods^ or Chatties from the perfon of any other ^ 
privately^ without his knowledge. Stat. 8 £liz. ca. 4. 

As this ftatute was intended to fupprefs a certain fpe- 
cies of dexterity againft the fuccefs of which the com- 
mon Vigilance of mankind was found inadequate ^ there- 
fore 
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fore if tiie larceny is in the flirted degree discovered ii 
the time it is connnitting» the offender is not iirithin the 
jpenaltf of xh& zGti 

ikvit tjje .Ibl^QO; 

Alfo when it dppeafs in evidence that the pcrfori lofing 
His property wa$ fo intoxicated by liquor as to be' alto- 
gether fenfelefs, the ofFender (hall have his clergy. TBii 
Kmg V. Gribbe^ Leach^ Cr. Ca. 3 edit; i^j;: The Kifi^ v: 
Jtfdrj Readittgi ibid* 

Thbtigh Ait cdnti-ary was foritierly held, yet the judgt:^ 
have recently ruled that privately ftealing frcrfn the pef- 
fon Qi a man while h^ it afieep is withiil the ftatuie^ anc^ 
takes iiway tlergjr. 

As where the profecutof a hiaftcf of i, fliip v(ri^ fofc 
bed in his cabbin while he was aikep privately and with- 
cmt his knowledge* So where ^ waggoner wa^ fleeping 
iii the ftablef of an inii yatd. Thompfin^s cafe. Latchi 
Cr. Ca. 498* Williams^s cafe^ ibid. ^^%. ohd the King ii 
Furnace^ Old^Biuleg^ July feff. iypii^ 



CHAl'TEit XXIf. 



bf Evidence fa Jupport an tndinmehi for Burglary^ nvhich 
is the felonioujly breaking and entering the Miznjion* 
hotife of another^ or the Walls ot Gates of a Walled 
Yonvn in the nighty io the intent to cominit fome Felony 
wthih the jamey whether the felonious intent be executed 
cr net. I Hanjuh P. C. ca. 3^. i Hale P. C. 549; 
3 irj/i. 6j. 4 Blac^. Comm^ 2^3. 

THE word " fumeahter^* is neceffary in ah ihdi£t:men£ 
jbr tiub oience^ aad tt eantit^t he Satisfied in a legal 

fenfe^ 



I 
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lenfe, if It appear upon the evidence, that there was fo 
much day-light at the time, that a man's countenance 
might be difcerned thereby, Dalt. r. 151, 1 Hawk^ 
P. a €a. 38, S, P. a 30. 3 InJ}. 63, Savilie 47. 
Cromp. 32, 33, 7 Co. L 34. i Hale P. C. 550. 9 Cc* 
66. 4 £/. Com. 2^4. Cr«. ^/ja;, 583, Fufes's cafi. 

So alfo to complete this offence, there mull be evi- 
dence not only of an entry but of a breaking ^ for the 
words **fregi^* and ** intravif* being both of them prc- 
cifely neceflary in the indiftment, both muft be fatbfied | 
and ^fortkrart therefore there can be no burglary where 
fuch evidence ts wanting, as if upon the bare affauk 
upon a houfe the owner throw out his money^ Dkr 99. 
S. P. C. 30. 3 Inji. 64. I Hai^j P. C. 551, 556, 
Cr&mp. 31. Daiii/Qn 22- Puit. 13Z. Fofi. loS. i HawL 
P. C. €a. 38. 



ISufe tbe Ctiir&. 



Evidence of fuch breaking as is implied by law, in 
every unlawful entry on the pofleffion of another^ and 
will maintain acommon-indiftment or aftion of trefpafs^ 
quare claufttm f regit ^ will not fatisfy the words feknici 
hurgiariter fregit^ except in fome fpecial cafes, in which 
it is accompanied with fuch circum fiances as make it as 
heinous as an a£lua! breaking, i Hawk. P. C. ca. 38* 

Thus> if a fervant in tJie houfe, lodging in a room 
remote from his mafter, in the night time draweth the 
latch of a door to come at his master's chambert with 
an intent to kill him. This, on fpecial verdidl, agreed 
by all the judges to be burglary • Ke/yng 67. andY'td^ 
Baynei^i cafi^ ibid, and P^h^ 84. S, C- Mutim ao* Dyer 

From the above rule it follows, that if one enter into 
a houfe by a door which he finds open, or throi^h a 
hole which was made there before and fteals goods, or 
draw any thing out of a houfe through a dgor or win- 

4 H doWf 
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Aovi^i wiiich were optn before, or enter into a tioufe hf 
the doorsi open in the day tinie, and lie there tiiitu 
night, and then r6h and go away without breaking an^ 
part of the houfe^ he is not guilty of burglary, i Hawk. 
P. C. ca. ^S. I Anderf ii4j ii5. Saijil/e ^^. Fofi. 
107. 

But it is certain he iR^ould haVe been guilty thereof, if 
he had opened the window, or unlocked the door, or 
broke a hole in the wall, and then entered, &c. Or 
having lain in the houfe, by the owner's confent, he had 
but unlatched ^ chamber-doot, br if h^ h^d toxtit down 
by the chiihney, for that wa^ inclbfed as much as th6 
natufe of the thing would bear. Foft, 1074 

On the principle of the aboVe rule it hath been rc- 
folved, that where divers perfons came to a hotife with 
-an intent to rob it, aild knocked at the doOr, pretending 
to have bufinefs with the bwiiet, and being by that 
means let in, rifled the h6ufe, they Weire guilty of bur- 
glary. 

So in Le Mott's cafe ; thieves came with att intettt 
to rob Mr. Juftice Wilde. Finding the door locked, pre- 
tending they came to fpiiebk with him, a fervant opened 
the door, ^nd they entered the houfe and robbed. This 
being in die night, it wak adjudged burglaVy; fqlr the 
intention being to rob, and gettihg the door open by t 
falfe pretence^ this was in JtauJem legis^ and Was in law 
an a£lual breaking. Kelyn^ 43* 

So on argument by the Attorneygeneral (T^erj aUd 
Mac Natty foir the croWn, and Jona^ Green for the pri- 
ibner, it was ruled, that procuring the door to be opened 
in the night, by pretence of having a letter to deliver, ov 
fey any b Aer device, if there i>e evidence to (hew a pre<^on- 
certed plan or intent to ^ob the houfe by that means, ib 
burglary ; though the party fo tentering be apprehended on 
entering the hbufe by petfons vvaiting within fide fpecially 
for that purpofe. ComnAff. vyer ahd terminer^ Dublin^ 1 7^9. 

So if men pretend a ^wha'rrant to a conftable, or xraufc 
the hue and cry^ and bring him along with them, and 
undet* that pretence rob the hoUfe, if it be in the night 
Uiis is burglary. Ibid, i Halis P. C. 552. 3 Infi, 64; 

And 
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And alfo in the King v* Caset and Cotter, Old* 
Maiiiy feff, Oilobtr^ 1666^ it was ruled, that petfons 
uking lodgings and robbing the landlord at night, is 
burglary ; for the law will not endure jiiftipe to be de« 
ftauded by ^vaGons. Kel^fig ^Zf 6^* 

»|tulr tit f ourtfj, 
A$ to the entry, it fccms |hat evidence of any, the 
kaft entry, with the whole, or with but part of the 
hpdy, or with any inftrument or weapon, will fatisfy the 
word ** mtravitj^ in an indidlment for burglary, Dait^ 
151. Kelyng6'j. I HaHs F, C 553, 555, 4 B/atk/. 
Cmnm. 245. I HaixiL P^ C. ca. 38* 

The King v* George Gibbons, Old^Baiiiy^ Jum 
fiffl 17521 is in point* It appeared in evidence, that the 
prifonefi in the night time, cut a hole in the window 
(h utters of the profecutor*s (hop, which was part of hia 
dwelling-houfe, and putting his hand through the hole 
took out watches, but no entry was proved otherwife, 
and this was holden burglary. Fofi* 1071 i o8» 

So proof that one do put his foot over a thref])ol4t or 
his hand, or a hook, or piftol within a window i or 
torn the key of a door which is locked within fide ; Of 
difcharge a loaded gun into a hqiifei it is evidence #f ai| 
Cntryi 1 flawjk. A C ca. ^^* 

m mit t^e JFiftf}. 

But the inftniment muit be introduced for the fpccial 
purpofe of committing the felony. 

Therefore in the I^ikg v, Jo«n Hughes, and others, 
Qid^Baiieyj D^cfmb. fiff, 1785, It appearcid in evidence, 
that the prifoner had bored a hok with an inftrument 
called a centre bit^ through the pannel of the houfe door^ 
near to one of the bolts by which it was faftened, and 
that fome pieces of the broken pannel were found within 
Ade ; but it did not appear that any inflrument, e accept 
the point of the centre hit^ or that any part of the pri- 
foners bodies had been within fide the houfe, or that the 
appcrture made, was large enough to admit a fnan'a 
fajind, 

4H a Th^ 
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The cotmr were clearly of opinion, that this was a fnffi* 
dent breaking ; but there muft be both a breaking and 
an entering to conftitute the burglary, and the breaking 
muft be fuch ^ will afford the burglar an opportunity of 
entering fo as to commit the intended felony, or of in* 
trbducing fome part of his body, or fome inftrument 
proper for committing the felony* LeacVs Cr. Ca. 3 eJ* 
452- 

ISuIe t]}t ;6iFt|)» 

In fome cafes a man may be guilty of burglary, who 
never made any a£iual entry at all. 

As where divers come to commit a burglary togetheri 
and fome ftand to watch fh adjacent places, and others 
enter and rob, &c. for in all fuch cafes, the z€t of one 
is in judgment of law the a£l of all : it was a common 
caufe with them, each man operated in his ftation, at 
the fame in(lant| towards the fame common end, and 
the part each man took, tended to give countenance, en- 
couragement and proteftion to the whole gang, and to 
infure the fuccefs of their common enterprife. i Hawk 
P. C. ca. 38. I Haie*s P. C. 439, 555. Kelyng ill. 
Cromp. 32. Fojf. 350, 353. 

It has alfo been determined in the King v. Joshua 
Cornwall, MicL 4 Geo. 2. that a fervant who confe- 
derating with a rogue lets him in to rob a houfe, &c. is 
guilty of burglary, as much as the rogue himfelf. i Stra^ 
881. Dalt. 151. I Hale 555. 1 Hawk. P. C. ca. 38* 
10 St. Tr. 433. S.C. 

Hinlt tl)e ^ebentf)* 

Tt is enafted, <* That if any perfon (hall enter into the 
'« manfion, or dwelling houfe of another, by day or by 
** night, without breaking the fame, with an intent to 
" commit felony, or being in fuch a houfe, (hall com- 
^* mit any felony, and fliall in the night time break the 
. « {aid houfe, to get out of the fame, fuch perfon is, and 
*• (hall be taken to be guilty of burglary, and oufted of 
*< the benefit of clergy, in the fame manner as if fuch 
*< perfon had broken and entered the faid houfe in the 

" night 
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^< night time, with an intent to commit felony there.'* 
Stat. 1 2 jimte ca. 2. 

With regard to cupboards, prefles, &c. they beine 
merely moveables, breaking them is not evidence <n 
burglary. Fojl. 109. 

l!tule tbe ^v^% 

Whatever kind of entry will make a man guilty of 
burglary at common law, will be fufficient evidence to 
bring the cafe within the ftatutes againft houfe-breaking, 
attended with larceny in die [day time. &tat* i Edw^ 6. 
ca. 12. fee. 10. 39 Eliz.ca. 15. Foft. 108. 



CHAPTER XXIIL 



Of Evidence necejptry to fupport an IndiBment fir ARSOHf 
or the tnaliciot^y and voluntarily burning the Houfe gjf 
another^ by night or by day. 

ISule the Jpira^ 

NEITHER evidence of th^ bare intention to bum a 
houfe, nor even an a£tual attempt to do it, by putting 
fire to part of a houfe, will amount to felony, if no 
part of it be burnt, for the indidment mud have the 
words, incendit et combuffit. But if any part be burned, 
though the fire afterwards go out, or be put out, it fupporcs 
the indiftment. i Hanvh. P. C. ca, 39. i Hale/ s P. C. 
570. Dalt. 105* 3 In/l. 66. 4 Blackf Comm. 222. 

Itule ti)e ;6econtt. 

The houfe dcfcribed in evidence, muft be the fame 
kind as that named in the indi£i:ment. 

Tjierefore in the KliNG v. Sarah Taylor, Lent ajf. 
Rocheferj 33 Geo. 2. The prifoner was indi£led for 
having burned a certain out-houfe, called zpaper^mill^ 
and it appeared that only a large quantity of paper that 
was drying on a loft, annexed to and belonging to the 
mill was fet fire to, but that no part of the mill was fet 
fire to or confumed, the evidence was held infufficient. 
Leach Cr. Ca. 3 edit. 58. 

tHAPTER 
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CHAPTER XIIV. 

Cjf Evidence to fuppwrt the charge of a crime againft 
Nature ; of Rape ; of having carnal knowledge of an 
Infant : and of forcible Marriage. 

mule tfje f i?a» 

IN every indiflimcnt for fodomy or beaftiality, there 
muft be die words rem habui veneream, et carnaliter 
cognovit : wherefore to make a rape there muft be an 
a^ual penetratioQ, or res in re proved^ as alfo in bug- 
gery. Therefore emiffio feminis is indeed an evidence of 
penetration^ but fingly of itfelf, it m^kes neither rape; 
nor buggery, but it is only an attempt of rape or bugr 
gcry. 3^#59- 

Hale, fays, but the leajl penetration maketh it rape 
or buggery ; ahhough th^re he not emiffiori feminis^ and 
therefore lord Coke, muft be wrong, and contradicts what 
he fays in his Pleas of the ^rown ; and befides, it is 
poflibic a rape may be committed by fome quibus virge 
ereffo adjit et emiffio feminis ex quodam defeBa deft. I Hale^s 
P. C. 630, 

Of late years it has not been cuftomary to prefs a 
woman to give evidence of the above particulars ; and 
it has been held fufEcient if the profecutrix fwear, that 
the defendant, had carnal knowledge of her perfon, 
againft her confent ; or carnal knowledge of her body 
as her huftjand had. The King v. Lidwelly Efq. Spring 
affu Naasj 1800, be'foje lord Carlton, C. J. 

It is ftrong, but not a con clu five prefumption againft 
the profecutrix, tha^ (he made no complaint in a rea- 

fonablQ 
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lichee as i juftification ; unlefs the blow be m a church 
Or church- yard, &c. Ibid. 6 Mod. 172, 236, 263* 
w^Blacif. Comm. i4§i 216. il Mod. 43, 52. 2 SM» 
642. I Lord Raym. 177. i Sidetf. 246. Holt 6gg. 
Cro. Jac. 307. Cro. Car. 467, . Wynnes Eunomioui, 
t*/. j. 45, 47; 

Stale tlje fourtb* 

It is eria£ied, that if any perfon^ with an ofienfive 
Weapon or inftrument^ unlawfully and malicioufly (hall 
affaiili 5 or fhall by rhenaces, or in or by any forcible dnd 
Tiolent mannet, demand any money, goods, or chatties, 
of or from any perfon or perfons, with a felonious intent 
te fob, he (hall be tt-aiifpott«=d. Stat. 7 Getr. H. ca. 21. 
injbi 21 Geo. 2. ca. 12. 6 Stit. at large 856. 

On which ftatute it has been ruled, that to toinplcte 
the crin)e, not only aii affault^ as by holding a piftoi 
towards a coachman, and telling him to ftop, but a 
demand of the money or other property, muft be proved* 
t Ha^k. P. C. ca. 55. Fitter ParfoVs cafe, Otd-BaHej^ 
.y?^l746, Haiiuatd'4 Cafcy Old^Bailey, 1783. Leach Ctk 
Ca. 3 edit. 23; 

The evideiici^ ihuft (hew, that both the affatitt and the 
demand were mad(^ upon the perfon intended to be robbed. 
Thoma/s cife, Old-Btute^^ Jt^j fef 1784. Ltucb Cn 
Ca. 372. 

tivit tf^e ;&(irtib* 

The CTidence ihuft fliew, that the aflault was made 
with an offenfive weapon, of the fame kind as that which 
is laid in the indiAment r or that a demand was made o£ 
goods. Jackfon*/ crfe, Old^BatUp^ April fef. 1783. 
Leach Cr> Ca. 3 idit. 303^ Thi Atng ^. Ritnmani. 
5 Term. Rep. 169. 

4< CHAPTER 
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Of Evidence admiffible to fupport an IndiSfineni for d 
Con/piracy^ of High 7reafon^ of Con/piracies to cotn^ 
tnit other C^ences^ 

liule tit ivOu 

£VI0£KC£ may be given of a treafonable cxmifU 
facY, at any time befire or i^er the day aUedged in die 
indidment. 

As in the Eikg v< Charnoc^, and KEtSj OA^ 
Batleyr March, % Will. 3. 1695, before HolT, C J, and 
Trebt, C. J. 

CbarHock, otie crf the prtfonetSi obje£led to etidencd 
being recetyed of any izQ: done the preceding year» as 
nothing was mentioned in the indiAment of that year. 

Holt, C. J. The day is not rtiateriai, it is only a 
circumftancef but in form fome day before the indid^^ 
ment is preferred muft be laid ; ^nd though the day lai4 
in the indidment is the tenth of February, yet it is'alfa 
faid, that the things contained in the indiflment were 
done likewife at divers days and timeSi as well before as 
after} and fo the indi^iment comprehends even what 
might be done the laft yeajf as weU as this. Neither 
are the witnefTes tied up either to the particular^iW or 
place mentioned in the indictment, fo it be wvthin the 
county, and before the indictment preferred. All that is 
to be regarded is, that no evidence can be given or ad-» 
mitted, of any other fpecies of treafon, but what is 
contained in the indi£tment ; for a man may certainly be 
indicted for a treafon committed ^^ year, and upon his 
trial evidence may be given of iht/ame treafon committed 
the year before. And the teafon is good, for the. trea- 
fon confifting in imi^gining and compaffing the king't 
death, which may be manifefted by diverfe overt-adlsj^ 
fome bifore, fome on, and others fnce, the tenth of Fe- 
bruary, (the day laid) yet they are evidence of one treafon, 

which 
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whkli k die compalEng the king's deatk. It tuatlert 
not how fir back the cotirpiracy reaches, or did begtni if 
it was afterwards porfued, proof may be given of iti 
and this b not unuftial, and the common law i$ plain on 
ic» 4 Sl Tr. 570. ^irfr 496. 



The cxiftence of z confpiracy being proYcd, the aft 
of any one man engaged in fiich confpiracyi though mi 
on his tTial, is evidence to criminate thofe with whom 
he co-operated^ though they are not on trial. 

But the deciarattQns of a perfon nnconncftcd with the 
defendant on triaU except as he may at particular occa* 
fion be in his companyi cannot in any cafe be received 
in evidence. 

In lord Strafford's cafe, 32 Car, a, the tvtdeme wai 
arranged in two parts, genera! and parttcuiar^ The gC'- 
Jieral evidence to (hew the univerfal confpiracy ; the par* 
ticular 10 Q^ew what fpeclal part the prifoncr had in that 
confpiracy. Accordingly witnelTcs were produced^ firfl; 
to prove the exiftcnce of the plot charged in the im^ 
peachment^ and were pcrn^itted to ftatc fails of the con- 
fpiracy that took place bath in England and abroad \ and 
the cxiftence of the confpiracy being thus cftablifticd, 
lhen> fa£ls perfonally applicable to the prtfoner were 
given in evidence, 3 St* Tr, 1 09* 

So in lord Lovat*s cafe, to Grc. !• ij^6**]. The 
fir ft clafs of evidence was arranged to ihew the fcheme 
of rebellion began and carried on, for bringing over 
the Pretender, by aid of foreign force 1 the fecond 
included evidence of the more immediate fccne of 
adion, and ^he partktdar part the prifoncr took in it. 
9 S^ 3"n ^15, 630. 

In the King v* Thomas Hardy, high treafon, fif* 

JfCfU^ufit Old'Bqiley^ OBchr and Nommhr^ 39 Gf&* 3. 

James Davidfitt^ a printer, depofed that Mr, TMiueUi 

(indifled for treafon with Hardy^ but not on trial) 

brought a manufcript to him and defiredhim to print it. 

Mr/hine^ for the prifoner, objc£\ed| that what Thei^weli 
£&id wa^ not evidence againft Hardf^ 

412 ' Garre^ 
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6^mm; !n($(led, i9itt tfter hating proved t emnt&\o^^ 
pAd confpiracy between Theltveli and the prifoner, all d^q 
fAs of Tielwell, or any other perfon againft whom^vi* 
<ience had been given; of accefljon to the general plan 
of confpiracy, was clearly evidence againft every pia^ 
charged with that confpiracy. 

Er/kine admitted there was no doubt that upon an in? 
fli^m^nt for a confpiracy, be the cqnfpiracT to do one 
aid; or another, or be the quality of the z€t done, when 
|t is done, what it may, that as far as perfops are con* 
Sie£ted a^ing together towards one pu^pofe, which pur« 
pofe cqnftitutes the crime, they may be involved to* 
gether by evidence j but that is not the qucftion her^, 
^nd the court will not allow it to be aflced, whether Tid^ 
tvell did dire^ him to print that paper^ Hurdy not being 
frejent 

!Etre, C. B. faid. This purports to be a paper con- 
taining a Tefolution at a general meeting of the London 
Correfpqnding Society ; it is brought to the printer by 
one of tKc members of that fociety, the prifoner being 
another member of that fociety, a£ting in that fociety 
as the fecrcfary, ani t^js being a printed paper pro- 
duced by one of them, it does ^eem to me that in a ge- 
neral charge of a ^onjpiracyy this is evidence to prove 
a circumftance ^n that confpiracy : whether it will be 
ultimately fo brought home to the prifoner flardy\ ^s that 
he (hould be refponfib^Ie for t|ie guilt of having publiQied 
It, may be another confideration ; but that it is a branch 
of th? confpiracy, and a circumftance occurring in it, 
the import of th? paper plainly proves, Hardfs trial, 
(Gurnif.s edit.J^ voL i . 345, 6^7* 

In the fame cafe,' Garrow fubmitted that having proved 
Tbelwe/l a member* and agent of the Cdrrefponding So- 
ciety, the prpwn was entitled to give in evidence againft 
Jiardy a letter from Thelwell^ pprportipg to have con- 
tained leveral of the focieties addrefles and feditious 
fongs compofed and fung by Tie/well zt their meetings j 
and that any a£t of Thelweltz fo in furtherance of the 
f onfpiracy, was evidence.againft the defendant. 

Erjkim. It appears Thelnvell was an agent for the 
publication of this addrefs, which turns out tol)e an %&l 
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of the focicty : what an agent does is ©ne thing, but what 
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tfnys has been 



thiT] 



therefo 



another 
evidence againft H^rdy* 
Many may meet for objects which they may all league 
In and be conneOed together^ and if criminalj all cri- 
minaj* But the dfc/nfmtmi of one man, fuppofing h« 
drives at any paTticular obje£b| and makes ule of any 
particular language to expref^ his mind» with regard ta 
that objeft, cannot be evidence. As far as all the a£lf 
of the Cbciety are given in evidence, as far as any thing 
has been fuid in the prefence of Hardy at meetings he at- 
tended, all thefe are evidence againfl him \ and fo is 
every thing that Thehoeii does in this partial agency -, for 
he is not eftabUOied to be the univerfal agent of Hardy ^ 
but only particular agent for procuring the printing of 
a particular paper. 

GiMjf fame fide. — ^The qucflton is^ whether Hardy 
has compared the king's death^ and whether he has done 
any of the afts charged in the indictment as overt- a£ts 
in the profecution of that defsgn. The evidence offered 
is, that Theitveil^ who IS in the fame indictment with 
liardy^ not by any cemmumcation with Hardy^ not ill 
con fe que nee of any pre-concerted fchcme between him 
and Hardy i did write this letter. Now with refpefl to 
any thing that palfed at the meeting at which Hardy tuas^ 
with refpeft to any thing that was done by any other 
perfon directed and inftruftcd byHar^^^to do that thing, 
\vc admit that thofe things which paiTc^d at the fociety in 
Hardfs pre fence, and that any thing which was done by 
another perfon by the dire^ion of ifdr^j; could be evidence 
againft Hardy \ but to what point in the indictment jthc 
letter written by Thiiuef/^ which it is not proved Hardy 
ever had any knowledge of, does not appeart 

The three queftions are, firft, whether Hardy com- 
pafTed the king's death i fccond, whether he committed 
any of the a£ts which were ilated a» overt-aOs i and 
third, whether he committed them in the profecution of 
a defign upon the king^s life. He fubmittcd that a letter 
written by Thikmiit without the knowledge of Hardy^ 
pould not be evidence of the ail of Hardfs mind, there- 
ibre it could not h,t evidence on the fiill ^rotind* 

With 
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VTitlh refptSt to the exiftence of the zSts that sure hid . 
;i8 overt-a£is, they mufl: be proved fpeci^cally upon alt 
Ithe prifoners in the indi£lmeat. The prefent trial is 
only of Hardy* The prefent queftion is, whether he di4 
^ny of thefe a£is. Then the declaration of another man^ 
whether by word of mo\;th or by letter, c^not proye 
the faSt upon Hardy* 

Then fuppofe the a£t8 proved, fhe thir4 thing to be 
proved is, that the aQ: was done in the profecution 
pi a defign upon the king's life \ then nothing that is 
faid, written, or done by a third perfon, without the 
authority of Hardy^ can prove that Hardy meant to pro* 
duce the efie£l that is imputed to him, namely the de^ 
ftru£lion of the king. Therefore this Ipttcr written bjr 
ThelweU does not appear to conduce to the proof of 
either of the three things impute4 by this indi£iment \ 
namely, that he compared the king's death, that he ix^ 
point of fa£t committed any of the ^Qs ftated in the 
indictment as overt-a£t$ of that defign ; qr fuppo^ng 
that he committed them, that any of thefe z&% were 
4ireded to the defign of compafling |he king's death. 
Upon neither of thefe ground^ is this letter admiffible 
9gainft Hardy ^ and therefore ought not to \^ received iii 
evidence. 

Etre, C. J. C. R I agree that where fevera} perfonsi 
are proved to be engaged in one general confpiracy, all 
the tranfa£tions of that confpiracy, by the different par- 
ties, may and ought to be given in evidence ; and it iti^ 
enough if the party aqcufed at this time can he proyed^ 
tQ be privy to that general confpiracy; for if that is 
proved, every thing ths^t is done by the different parties 
concerned muft be alfo imputed to him a$ a part of the 
tranfadion of that confpiracy. This letter is no more 
than TielivelFs account to ^ private friend of a part whicl\ 
he had taken refpediing this paper, . and of his having 
compofed fongs; and another paffage in it is very ma« 
t^al, as againft Thelwell\ ^ut, in my mind, (hould be. 
referved until it comes to the time when ThelwdPs owi^ 
declarations come to be proper evidence, 

I doubt whether we ought to confider this private 

letter as ^ny thing more than ThelweU's declaration ; an4 

TbdwU\ 



6i9 

'//s deckntioti ought not to be evidence of mf 
thing whtchf though remotely eonnefted with this pbtj 
Jet ftill docs not amount to anj tranfadl bn done in the 
coaffe of the plot, fof the furtherance of the plot j but 
is a mere recital of his, a fort of confeffion of fome part 
that he had taken. That is not like the evidence which 
we before admitted of a facl done by Thtiweil Id carry- 
ii^ the papers and delivering them to the printer, which 
is a pan of the tranfa^ion itfelf. His account of that 
lranfa£Hon ftands upoa a different footing. It feem» 
iuft the fame as an a£l which Ihall bind a man becaufe 
he if connected with the per fan that did the z(k % and 
his dedar^lon^ which Ih^U tm bind hjin, becaufe it is 
no part of the a£l, 

Boi,LEit» J- There are two things td be cooliderccl 
in aa indi£tment of this fort — Flrjiy whether any con* 
fpiracy cxtfts j next^ what (hare the prifoner took iti 
tliat confpiracy^ When we are confidering the firft 
({ueftion, any thing that pa fled from any perfon who is 
proved to be a party in the confpirscy ought to be re- 
ceived in etidctice, and it is leceired for the purpofc of 
fhewing what was the extint and trntareof the confpiracy* 
Now if the cafe ft god merely upon this ground, that 
Tkilurllj one of the confpirators, had faldj their objcft 
was fo and fo; that would be evidence* In Darnane 
and Purchaf/B cafe, evidence was received of what fome 
©f the party had done when the prifoner was not pre fen t* 
The attorney-general fays : ** I call this witnefsj not to 
** fpeak in particular of the prifoner, but to ftiew the 
<f intintim of the mob." On the triiil of lord Smihamptcnf 
fomethJng faid by lord EJfex^ previous to the prifoner's 
being there, was admitted in evidence. In lord George 
G§rdim% cafe, evidence of what di^erent perfons of the 
inob had faid, though he was not there, w^s admittedt 
In all the cafes at St- Murgnnf sMH^ 1800, the fame 
thing was admitted, and with a view of fliewing v?hM 
nuat the dejtgn then on foot, which is a very diftinft quef- 
tion from the ijueftion of whether the prifoner was or 
was not concerned in the extent that others might have 
been* This letter fcems to have that effe^V \ for it fliews 
what fome of the parties at leait inUndii by meetings 

thcf 
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ti^4ia<i held, and What they propored to HBtiBii id ttial 
light, therefore, it feems to be evidence. But beforie 10 
can affefi the prifoner materially, it b neceflary to maiie 
out another point, namely, that he confented to the ex« 
tent that the others, did ; but ftill while we are upon the 
qaeftion as to the deHgn, any thing that has been faidi 
fiill more any thing that has been written by the confpi-* 
rators, ought to be received in evidence to prove what 
the defign was^ 

GROsiE, J* concurred With Bui^ler^ 

Mac Donald, C. B. and Hotham, B. were of opinibn 
with £yre» 

Eyre, C. J. In the cafes of Damaree and lord George 
Gordon^ the cry of the mob at the time made a part o£ 
the fd^ of the tranfaAion, therefore fuch evidence 
ought to be received. Correfpondence very often inakea 
a part of the tranfa£lion, the correfpondence of a man 
who is a party in a confpiracy, woiild undoubtedly be 
evidence) correfpondence is furtherance of the plot} 
but a correfpondence of a private nature^ a mere relatiom 
of what has been done is a different thing. Hardfs tr* 
(Gurney^s edit,) vel, i. 360 19 369. 

In the fame cafe-^ 

Garrow^ iot the crown, propofed to tcad a letter upon 
the principle of its being a correfpondence between one 
of the perfons proved to have been a party ill the confpi-* 
racy, and another perfon at a didant part of the kingdom^ 
likewife proved to be a party in the Confpiracy* It was a 
letter from Martin to Margaroty at that time in cuftody 
in the Talbooth, Edinburgh^ having been Committed as a 
member of the Britifli convention* This letter, he 
ftated, to be in terms calculated to excite the Northern 
people, by the dodrines which had been dilTeminated in^ 
London. 

Er/kine, This is an indictment for compaffing and 
imagining the death of the king, and there are overt-a£ts 
dated in the indidment, laid as ads to fulfil the traitor* 
ous intention, which is the charge upon the record. It is 
infifted, that thefe ads involve in themfelves a forcible 
fttbverfion of the government of the country, which 

would 



^ould involve in it, as a confcquence, the death of th« 
king, and ihac tlicrefore it is an OYert'a£t^ or, m other 
words, relevant cvldetiee to prove the crimimfi intmtimp 
which ts the fubjefl mattet of this ittdi^ment. The bw 
cenaini]^ permits any other aBs of the prifoner to be 
given in evidence which decypher his mind, any thing he 
has fiid^ any ihmg that he has dontf which poim dite£l1y 
and relevantly to the purpofe of this indiflnient : but the 
court will ever recolleft, that the crime charged upon the 
record, h the compafling the death of the kine, and 
that the overt-a£t is the means the defendant is chkrged 
to have made ufe ofj in the accompliihment of that cri- 
minal purpofe. 

Let us ice the danger of allowing the letter of a mM 
to be read, who is not charged upon this record as a 
confpirator with the prifoner^ We fay, any thing that 
Martin fays or writes, can, upon no ptincipk of com* 
mon fcnfc, be confidered as evidence to criminate any 
body I even though he be proved a member of the cor- 
refponding fociecy. Take him as a member for the fake 
of argument) upon what principle can the court go out 
of the overt*a£l charged in the indictment ? upon what 
principle can the court go beyond evidence of the dtre£t 
confpiracy charged upon the defendant, but upon this 
wholcfomc principle which we da not contradift* namely, 
that any thing which can decypher the mind of the pri- 
foner to the jury» from whence they can coll eel that he 
intended the death of the king, may be evidence a gain A: 
him % then I according to that, any members of the cor re* 
fponding focicty, brought together where Hardy was, 
not fpeaking of the king, or attempting any thing that 
could lead to his majefty's death, would make him an- 
fwe table for every wicked thing that any man has fa id, 
or any man has written. If Martin exprefles himfelf in 
a contemptuous manner of the king, or of his parliament, * 
it may be evidence to decypher the mind of Martin^ but 
not the mind of Hardy, 

Where is thb attempt at evidence to flop ? if Martin 
is to be con fide red the decypherer of the mind of Hardy ^ 
then Hard/s counfel muft enter into a defence of the 
mind of Martin y they muft call witneflca to hii cha- 

4 K ra£lcrf» 
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rader. • Will you go the length of making a declaratiaii 
o^ Martin^% contemptuous biehaviour towards the king^ 
evidence not only to Aiew that he thought lightly of tb» 
king, but that every other man did, who met for ano-^ 
ther purpo(*e and for another end ? 

As the priloner (lands accufed of compaiung the death * 
pf the king, every thing he has done himself , every thing 
done in his prefence^ every thiiig fald in his prefence, to 
"which^he may be Aippofed to aflent, by continuing to 
meet the fame perfons again, is to be received in evi- 
dence. Suppofe, inftead of being a letter to Margar^g 
it had been a letter to Hardy himfelf, it would not be 
evidence. I cannot help a man's writing' and fending a 
letter to me ; but I may difapproye the contents, and 
mall this be evidence againft me ? if this letter be read, 
Martin of coiirfe mud be allowed to explain it. If the 
crown caii give the letter in evidence, becaufe Martin 
happened to be a member of the London correfponding 
ipciety, the correfpondence of all the aMliated focietiesj 
and every man in them may bd read, and the prifoner in 
tiirn, muft be allowed to produce the letters ox all the 
members of thefe focieties. Therefore, on principle of 
law, this letter cannot be read, unlefs it be (hewn that 
it is conne^ed with fomething that Hardy and Martin 
have done together, and that it can be brought home to 
Hardy f that lie knew the fa£ls contained in that letter, 
and that it was fomething done in furtherance and ac** 
complifhment of a cqnfpiracy between them. 

Gitis, adverted to the cafes of liamaree and lord George 
Gordmif what they declared while they were in a^iion, 
was admiflible evidence to fhew What the ohjtGt of thefe 
Infurrfcdiiond ^s, aild therefore it was received : but 
the court have never deterniined. that tke declaration 
of a perfon imdonneded with the prifoner, could, in 
any cafe, be received in evidence. 

when a man is indifbed for tliat which is done by a 
great aflembly, and he is prefent at fome times, and 
abfent at others, the declarations of other men ading 
ivith him in that very zGt for which he is indifted, are 
admiflible evidence to (hew what the obje£i; of that af* 
fcmbly was : but virhy was the letter laft offered rejefted ? 

for 
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for this reafon, becaufe it contained a relation of fk^f 
which relation of h&t the prifoner was not cognizant 
of; what is the prefent letter ? it is no more than the ^ 
faift letter ;' it contains a relation of fa£ts ; and then they - 
would add to it, that the obje£b of this relation of fadh, 
was to keep up the fpirit of a perfon in Edinburgh. 

That a letter feould be evidence againft the prifoncr 
which he never faw^ and fo^ a purpofe to which he 
neyer accededi feems againft all law, and is againft aA 
juftice ; for the objed of this indiAment is to try thp 
mind of Mr. Hardy, that is, whether he did in bis mind 
compafs the deadi of the king; 

Mr. /olicitor-generalf (now lord ^edfdale, chan. of Ireland.) 
This is' a declaration of ccmfpirators, in the progrefs of 
their confpiracy. In the laft cafe the iettet was addreflcd' 
to a perfon not fliewn to be involved in the confpiracy. 
This letter is addreffed by Martin, proved to be chair* 
man of a meeting to Margarot, deputy at the CQ^^en- 
tion held at Edinburgh ; it is therefore ^ conyerfation br 
ktter, between two peirfons parties to the confpiracy, it 
.a confpiracy exifted. 

Now foi* the purpofe of fliewing the e«iftience of a 
confpiracy, and for the purpofe of fliewing what the 
views of the confpiratprs were, and how far they went^ 
converfations of thofe coiifpirators totally diftin^ froai 
the prifoner, have conftantly been admitted in evidence. 
In fupport of this pofition he cited lord Staff6rd*s cafe. 
3 Su Tr, loi. Serjeant Maynard's fi>eech. Ibid. Lord 
Lovafs cafe, 9 St. 9r. 616. ' 

Though this letter is evidence quo animo, Martin a£%ed \ 
it 18 not dired evidence auo animo. Hardy a£ted \ but it 
is the nature of all plots that this fort of ^idence (hould 
be given 5 feveral perfpns are concerned ; thej are brbught 
into one engagement ; fbmc oPihem may have views lels' 
•culpable than others ; but "Cor the purpofe of a jury dc-' 
termining the guih of the particular perfon charged, the' 
views, and the intentions, declared by converfation, efpc- 
.cially converfations between perfons concerned in the plot, 
which this letter is, is matter proper to be given in evi- 
dence, confifteiit with the laft determination ; ^nd upon 
the very foundation that it is what pafles betwieen perfons 
4^ * , engaged 
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^S^g^d in a confipiracy, while the eonfpiraey is in it» 
procefs towards that conclufion which the confpirators 
are charged to have in view. 

Adair^ ferjeant, Pearcrofi^ Bowfr$ and Law, fpoke OQ 
the fame fide. 

Etre, Cf J. It has been duly ftated, what the natures 
of this queftion is ; namely, that if this were merely a 
trial for a eonfpiraey, this would be evidehce againft one 
of the parties in that eonfpiraey ; becaufe the queftion, 
whether this prifoner is to be reached upon the fpecific 
charge againft him, is undoubtedly a queftion whether 
he is to be reached by that medium, and if the medium 
is once eftablifhed that queftion arifes. 

In the cafe of a con/piracy^ general evidence of the 
thing confpired is received, and then the party before the 
court is to be affe£led for his fhs^re in it; the queftion 
then is, whether a paper under the hand of a perfon who 
is proved to be one of the confpirators fliall be received 
in evidence, where it is nothing more than a paper un- 
der his hand ? for as this cafe ftands it is not a letter fent 
to Margarot, There is no proof that Margarot ever re- 
ceived fuch letter \ and therefore it may . be a paper 
merely written privately by Martin^ who is the perfon 
in whofe hands it is ftated to be, and may never have 

Sme out of his hands. The queftion is, whether under 
efe circumftances, fuch a paper is to be admitted in 
evidence in a cafe in which another perfon now ftands at 
the bar ; and this does not appear to be fufficiently dif* 
tinguifhed from the cafe juft determined, to fatisfy my 
mind that it ought to be received in evidence. 

It is undoubtedly true, that the general plot is to be 
nade out, by proving the tranfadtions of others, to which 
the prifoner may not be immediately a party ; but then 
is it to be proved by the mer^ c^hnowkdgment of thefe 
other partly, and fo made ufe of againft the prifoner i 
For inftance, here is a eonfpiraey charged. Suppofe a 
witncfs fhoiUd come and fay, " I heard Thelnvell^ and 
•< Martin^ and Margarot, fay, that they were engaged 
^* in fuch a eonfpiraey," that would he good evidence 
perfonally againft the parties who faid it, to prove againft 
thf?^ individ^ally that th^y w(:re oicmc^^ned ii^ that eon- 
fpiraey^ 
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fpirac^Ti but it would be no evidence whatever agaiuft 
third pcrfons. This was the cafe on lord StqfifrJ'^ trkl ^ 
a witnefs proved that he heard A. B, and C, converfe upon 
the fubje£t of a confpiracyi that is a dire£l proof that 
thefc three perfons confpiredj and there the converfntion 
of one is evidence agamft the otlier, and fo on ^ that is, 
evidence of a tranfattiorij a fa£^t not hearfay' evldencci 
not evidence of a party's acknowledgment, only in us 
much as it is an acknowledgment by p^f , in the prefincs 
of ethers^ they acquiefcing, and therefore becomes dif- 
tin£l and proper evidence* But with regard to thefe 
perfonal acknowledgments of having meant to excite^ 
for that is the nature of this letter, that 13 evidence if 
the party who was to be afFedted by it, flood at the bar 
to anfwer for it, but if another perfon was indi£led by 
htmfetf, no evidence could be received against that per^ 
fori but the evidence of fa£ts, proved by the witnefles^ 
who prove the exiftence of the fafls in regular evidence, 
confenional evidence is ^^ homimm only. If it happens 
that a matter of fa£t is evidence again 11 A- by evidence 
of the truth of that fa£l, other than the confefhou of A- 
that does alfo become evidence agaipfl B. from the ctr* 
cumftance of B, being conne£led in the plot, and B, 
being bound by all thiit A. has done. But the courfe that 
has been obferved in the ft ate trials has been, that cmtftf- 
fims have been made evidence againft the individuals only 
who confeflVd, This is of the niiture of confeOion, and 
nothing more \ and confeflion has been confidered as 
evidence only againO: the party making it, and is not to 
be received where that party is not the perfon before the 
court. Vide cap. Confeff. Ante 37. 

Mac Donald, C. B* On the Lift queftton I confined 
w^hat I faid to the cxacl circumftances of the cafe^ 
namely, that the ban relation of a£ts by one of feveral 
perfons, to w^hom the confpiracy is imputed, made to m 
perfeft ftrangcr to that confpiracy, is no more than an 
admiihon, which may pofhbly affedl himfclf, but cannot 
poftibly affedi any of his co-con fpira tors, it not being an 
a 61 done in the profecution of that confpiracy. But chiB 
is a paper addrefted by one of feveral confpirators, to 
another of thofe conrpirators, it is introduced as fubfer- 
vient to the proof of the genera! nature and tendency 

of 
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of that conf^raey, which is alledged and efideavouvej 
to be proved as the foundation of affeding the prifoner . 
urith a fhare in that confpiracy. Now one confpirator 
addrefling a paper to another confjpirator, having rela- 
tion to that confpiracy, not merely a defcriptidn t6 a 
ftranger, is an a^ complete in that (ingle confpirator, 
although that paper (hould be intercepted, or ahhougk 
it (hould never reach that perfon for whofe penxial it was 
intended. That di(tingui(hes this from the other cafe, it 
is a difierent a£t in one, though it does not reach the 
other, in that fenfe ; it is an ad: of one of the confpira* 
tors^ which, in order to (hew the nature an4 tendency of 
that confpiracy, may be read agatnft $ny other. 

HoTHAM, B. concurred with the chief baron. 

BuLLER, J. In lord Wiiliam fittfjfeV^ ca(e, lord Hcward 
in his examination at large into evidence of what pafled 
between him a^d lord Shafi/bury ; and- in parts of thai- 
evidence he goes on to fay, that he fuppofed thefe things 
were told to lord Rujfel: lord Ruffel properly objeAs «> 
that, he (ays it is heairfay, and does not afFe€^ him, but 
it is part of the evidence that is given, and is much rcr 
lied upon by the chief juftice; in ftimming up to the 
jury, with a view to the oueftion of eonfpiracyy which is , 
always to be diftinft from the queftion, whether the 
evidence docs or docs not afFe£^ the prifoner. The evi- 
dence given then by lord Hovsitrd is, that in a converfar . 
tion with lord Shaftjburyy he afked him what forces he 
had, to which lord Shafi/bury anfwered, that he had 
enough, and ten thoufand bri^ boys were ready t6 fol- 
low hhn, whenever he held up his (hieer. 

The chief juftice ftates this to the jury, repeating 
thefe word?, as evidence of a confult ; but that it doe^ 
not affea lord Rufel. 

Then how ftahds this cafe? the firft queftion to be 
made out i6, that there was fome confpiracy to afFed 
the life of the king ; and to make out that, you muft 
go into evidence of what was done by other perfons. 
That, when eftablifiied, woitld not afPcft the prifoner, 
but is neceffary to (hew, that there was fuch a confpi- 
racy on foot ; and then go on to the fecond queftion, to 
fee whether there is or is not evidence to prove that this 

prifoner 
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))rifoRer was a^ing a part in this confpiraqf. 'the quet^ 
tion will ftand clearer if we fuppofe a confpiracy, of the 
nature contended for on the part of the profecution, 
had gone on without the intervention of fuch a conven- 
tion as had been proved by perfons committing t[ieir 
fefolutions to writing ; if fuch a combination exifled^ 
how in the nature of things could it be made out but by 
the declarations and converfations of thofe who were 
parties to it. Suppofe an equivocal expreffion were ufed^ 
fhould not 1 prove by converfation of perfons. prefent 
how they underftood it ? It is evidence that they meant 
that their plan ihould go to fuch an extent i then it be-, 
comes a fecondary queftion, whether the prifoner fo 
underftood it or not ; it is an exprel&on equivocal ; and 
if it is proved on the part of the profecution that fome 
meant to go to that extent^ it is open to the prifoner to 
fay it was not fo meant by me> not did lYo underftand 
it. But the qucfftioQ now is not upon the effed of the 
evidence, but whether it ought or ought not to be re- 
ceived ; and inafmuch as it goes to the exiftence of aK 
tonfpiracV) it feenis to nie that it muft be received* 
What effedi it will have muft be conddered hereafter. 

GRO$e, J. was of the fame opinion on the fame ground ; 
and added, when it is faid, that this is merely a confeflioni 
or a writing. I think it is more becaufe we know that 
in many circumftances of this fort it has been deter- 
mined ttizt/cribere e/f agere^ and the Writing here is fuch 
an Z&. as may (hew the extent o^ the plan, and the in- 
tention of the parties to that plan. I am of opinion it 
ought to be read. And the paper was read. Hardfi 
trL by Ourney, voL I . Jrom 368 to 398. 

//; the fame cafe^ 

Gdrrow propofed to read a letter from a fociety at 
Sheffield^ addrefled td the pdfoner. Ko part of it was in 
his hand-writing, and it was found in the pofleflion of 
*Theiwell^ who had it appeared, was in (bme inftanpes an 
agent of that London Correiponding Society, of which 
Hardy was fccretary. 

Erjkine. The principle upon which the hft piece of 
evidence was admitted was — that it might be evidence 
to ihew a con/piracy \ yet would not go to afied}: the pri- 
foner. 
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tontr, utiles brought home to htm. in the evidence 
now offered, how does it appear to be the fame Sheffield 
fociety with which this fociety was in correfpondence ? 
It is written in the fame hand-writing. Does it profefs 
to b« written by the fame perfon ^ho &fore correfponded 
with the prifoner ? 

Garrow, We do not ftate this is the Sheffield Society 
with which they correfponded ; but to be from a fociety 
at Sheffield, with which town they were in correfpon-' 
dence, figned by a perfon purporting to be a fecretary. 

Eyre, C. B. This letter is in a diffisrent fituation from 
the other. It is a letter purporting to 'Come from one 
of thefe focieties ; it is addreffed to the prifoner, and it 
is found in the hands of a perfon affisded by the evi- 
dence, at leaft to involve him in this confpiracy. The 
letter was read. Hardfstr. byGurney^ voL i. 41a, 413. 

In the King v. John Horne Tooke, tried on the 
fame indiflment. Old- Bailey^ Nov. 1794. The couniet 
for the crown tendered as evidence the draught of an. 
anfwer meditated to have been fent by Hardy to a letter 
from Stockport direAed to him as fecretary to the Cor- 
refponding Society, and foAind in his poffeffion, 

Er/kinej for the prifoner, objefted to receiving fuch 
draft in evidence on this ground, that a paper which 
had been found infufficient to convi£t Hardy (who had 
been tried and acquitted on the fame indi£tment that 
charged the prifoner) ought not to be read againft another 
perfon. 

Eyre, C. J. The charges brought againft the prifoner 
related to tranfaflions in which feveral perfons, and 
among others, Hardy were involved ; and though a jury 
has determined that the {hare taken in thofe tranfa£^ions 
by Hardy was not criminal, his acquittal did not how- 
ever prevent whatever wasxonnefted with the confpiracy 
from being evidence againft the prifoner. — Objefbion 
over-ruled. Dublin edit, Toohe^strialy 320. 

In the fame cafe it was admitted, that where a charge 
is againft feveral for confpiring to do a certain adt, and 
one of the perfons with whom the prifoner on trial is 
implicated, has been acquitted^ the record of that acquit- 
tal may be given in evidence on the part of the prifoner % 

and 
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and clearly the party acquitted is a competent witnefiu 

In the KisG V. James Weldoj^. Commjf Oyer and 
Termwer, Dublin^ December, ^19 S* ^^^ ^"d conTidicd 
of treafon in compafling the death of the Icings 

On an objedion by Curran ^nd Mac Nally fot the pt|- 
foner^ anfvirered by Fitzgerald^ prime ferjeant. 

CilAMBERLAiN, J. and George^ B. held that it being 
once eftablifhed that a treafonable fdciety eiifted, of 
which the prifoner was a iiiember, a£ts done in that fo^ 
ciety were admillible evidence againft the prifoner^ though 
he was abfent from the fociety at the time thofe adla 
were done, Ridgewa// Rep. Weld&n^s tr. 42^4^ 

In the King H). John Leary^ on the fame indi£lmelit^ 
at the fame commilfion. 

Mac Nal/yy for the prifoner, objefted, that though all 
^Ets dpne at general meetings of perfons implicated in 
^ coiifpiracy was legal evidence agaiiift a prifoner charged 
as being one of the conf{)irators ; yet the private decisis 
tation of in individual not appearing to have been com* 
inunicated to the body at large, or at all adopted by it» 
could not be received as evidence againft the prifoner* 
The COURT acceded. RiJgeway*s Rep. Learfs tr. 105. 

In the fame cafe, papers which had been received An 
evidence in Wddoit^ cafe, being offered in evidence againft 
the prifoner Leaty^ 

Mac Nally^ his counfel obje£led, that though thefe 
papers were admitted as evidence in Weldoiiz cafe, 
they were now liable to ftronger obje&ions than thofe 
made on the former trial. It did not appear that 
thefe papers were ever in -the pofleflion of the pri- 
foner, or that they were tht fame papers that he was 
fworn to in the fociety 5 or that they were ever {hewn 
to him, or ever read in his hearing ; or that he was ever 
niade acquainted with their contents. — Neither did it 
appear that any perfon, having pofleffion of thefe papers^ 
was in any one inftancc in company with the prifoner* 
The evidence was, that the witnefs had fecn the prifoner 
at a houfe in Stoneybatter ; there was a paper laid upon a 
book, and fomething faid, which he doed not know, nor 
does he venture to fwear that either of the papers laid 
4 L upod 



cpon the book was the identical piiper offered ndw 
uvidenee. Therefore he fubnritted that this cafe wat 
dtdmguifhable from the point determined in Weidon^% 
cafe I and on the trial for treafonable confpiracy in Eng- 
Und i for it did not appear that thefe papers were read ot 
lifcd at the meeting in Stmeybatter^ or at any other fedi-» 
tiotis meeting, having in view the perpetration of the 
offence charged upon the prtfoner as a confpirator in 
treafon ; if that were the cafe, the objeflion would be 
weakened indeed ; but there was no evidence of that^ or 
of anjr other fa£l to Ihew that the prifoner knew their 
contents : and no paper otight to be read again fl a pri- 
f6ner without previous proof that he knew their contents, 
and aifented thereto or admitted them — to admit the 
reading of firch papers would be to receive the weakeft 
prefumption as evidence again ft the prifoner. 

Mr, Prime Serjiant (Fkzg^aid) infiftedt that the pa- 
pers oifcrcd ought to be read on two grounds. The prin- 
ciple upon which the court had already determined 
one or iwo points of evidence went direftly to deter- 
mine the admilTibihty of the papers independent of the 
ground on which they were originally offered. The prin- 
ciple upon which the general zSis of a body are admtf* 
fible atgainU an individual of that body applied to thefe 
papers. What had the witncfs faid to introduce thcfe 
papers ? He faid that he was fworn upon thefe papers^ 
that figns of the defenders were then communicated 
to him, and that upon a fubfequent meeting between 
him and the prifoner, there was a communication be-» 
tween them of more (igns. The ground upon which 
thefe papers were offered was as explanatory of what 
Hart^ one of the con fptra tors, had faid, which was ac- 
quiefced in by the prifoner, and afted upon that very 
night* The fccond ground for receiving them was- — 
that the papers were brought forward in fupport of the 
confiftencyof the witnefs Laivkr^ to (hew that he had 
painted out thefe papers as being in the poffeiEon of 
Kennedy ^ a confpirator, and the fame principle whidi 
induced the court to admit evidence of the place where 
the papers were found> calls for the admiffion of the pa- 
pers themfclvcs. 
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CniiMBCRLAtMEi J. B, R, was of opinion that die evi» 
dencc fhoiild go to the jury in the pofnt of view meii' 
tioiied by the counfel for the crown, namely, zs evidence 
of the intentions, fchcmcs, and dedgna of the |>c!fons 
aflbciated under chc name of defenders ; and if ihc court 
ftopt the evidence, it would interrupt the train of ftich 
^ifcoveTy. Ii cannot he denied that there Is evidence to 
go to the jury of the proceedings of defenders- Ai the 
firft meeting an oath was adnainiftered to the witnefs^ 
and certain private Ggnah communicated to him bf 
which Kc was to be introduce. The prtfoixer was ac* 
quainted with thofe fignals, and communicated them ro 
che witncfs i therefore the papers mu^ be material to 
develope the real deOgns of thofe pcrfons- It is of the 
eflence of this charge > (a treafonaWe confpiracy) thai 
die jury (houJd be convinced of what the fcbemes of 
che defenders were, and there Is nothing more proper to 
fhew than chefe papers, hecaufe the jury may infer that 
every man aJTociated mud have been privy to their de- 
figns, provided they believe that the papers arc the famjc. 
Ridgeuaafs Refi. Ltarfs tri* 1 26* 

In the Ki^G "o* William Stone, indided at bafi 
Kiury^ 1 79^1 for high treafon, in comp^ifllng the death 
of the king, feveral points of erldence in coi^fpiracy were 
ruled. 

Ijord GR£H7iLL^i who was examined z% a witnefs, 
/aid, that certain letters then produced came to him in a 
con£dential way which ought not to be difcoyered \ 
and he had teafon to believe they came from abroad, 

Thcfe letters being proved to be the hand -writing of 
the rev. William Jackfrn^ vi^ho had been tried and con- 
viSed of high rreafon in Ireland, and who was charged 
in the iridiftment to have confpired with Stons in the 
treafons charged^ were offered in evidence. 

Adaitj Serj- counfel for the prifoner, obje£led to the 
reading of thofe letters- He faid there was no principle 
or role of evidence upon which they coutd be offered in 
fapport of the prefent indi£lment again (I the prifoner. 
There was no evidence that they ever came directly or 
indirectly to the hands or the knowledge of the prifoner j 
btit there was evidence of ihe dirc^i contrary to be pre- 
4 |. ^ fumed 
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Ibmed by the manner in which they were pro^ucfsd. 
I'hey were letters faid to be written by Jaclfon^ V^^ 
6ably written by him, and trarifmitted by hini abroad^ 
Slot through the prisoner, and of the contents of which, 
as fuch, it was impoffible that the prifbner could ever havi^ 
bad any knowledge. Therefore the queftiori being upoq 
a charge that the prifoner had ad^ed :with a knowledge 
of the views of Jack/on^ and that he co»operated in thofe 
fa£ls, it was impoffible that apy thing written, ^ny thingf^.. 
feid^ any thing done, by ' Jackfin^ riot pf oved to have 
conie to the knowledge of the prifoner, could t^ in any 
degree evidence to implicate him in the giiilt of Jachfon\ 
it was not competent loofely to enter into any queftion 
of the contents of thefe letters ; whether thpy dp (hew Juiy 
ffuilt oijachfon^ whether they difclofe what^jr^-s yiews 
Th fending thole letters were, becaufe It was admitted^ 

The Attorney Generalj for the crown. The objep. 
tioh IS,' that becaufe the papers wete not proved ^Q 
have been feen by the prifonef, that therefore in an in- 
iiftment. Where the bvert-aflt is a con/piracy^ they are 
not evidence to go to the jury. Now the indidmeni^ 
charges that the prifoner conljjired with Jack/on an^ 
others to (end inie/ligenccy amOng other tningjs, yrith 
refpeft to the ftate of afiairs in ^his country ; and therc*^ 
fore thefe papers are offered as evidence of an a£l done 
by Jack/on in furtherance of the confpiracy. The letters 
yere rdad in evidence by order of the court. Ston^i trt. 
hy Gurneyy edit. 147. ' Ante Learfs cajcy 616. 

In the fame cajje^ the Attorney General on proceeding 
to offer in evidence a letter proved to be in the hand^ 
writing of the rev. William *JaclJon^ i^Mtii March lyi 
i794j faid, that^ the ground he offered this letter as 
evidence was, that it was iii the hand-writing oi Jacifoh^ 
and that it pointed out the places in' which aii mvafion 
liiight be made in the country, and that • it was fent 
abroad by "jack/on. The queftion was, whether this fet- 
ter could' be read in evidence againft the prifoner ? And 
be conceived it might, on thefe grounds, that is to fay: 
the overt-a<a:s charged by the indifltment were — tl con/pi^ 
racy between Hurford Stone^ William Stone^ and Jachfohy 
jo give intelligence tb the enemy where they might ih- 
' ' ' ' - . • yadc; 
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V^Je eUe country, and afij fling each other in pfdetiVrftg 
that iiiEelligence. It was not neceffary to ftatc M that 
had been niready proved with refp.e<5t to the connection 
between Jack/gri and the prifoner \ but he was mticied to 
ilatCj generally, that it had been proved to be a common 
obje^l both to communicate (qm ^phm was to be con- 
fideired afterwards!) inteHigence to the enemy upon thk 
fubjccl. It was eftabliilied that the intelligence which 
was procured by Uli/iiim Stone was in point of ^i£l com- 
|nunic:ued to jncyhn firft, and by Jack/on afterwards — 
*<hen the rule of evidence follows^ that having once 1 
brought together perfons confpiring for one common 
0bjec>, whatever they do with reference to the fame end, 
IS evidence to be admitted againft both, fabjeft always 
to the decifion of the jury, how far that evidence which 
IS ad milted againft both fliould he taken to bear. In itt 
inference and efftft againft the particular perfon. 

In fupport of his argument, the attorncy-genei-a! eited 
the cafe of the Kmg^ at the profecution of the counteft 
of Strathm^re v* Stmey Brni'cs^ and others. It was 
an information in the King's Bench for confpiring to 
run away with the profecutrix> The caufe was tried 
before Mr» Jullice Bu!kr. The prlfoner's counfcl con- 
tended, that afts done by individuals upon that recordi 
in the abfence of each other, coukl not be given in 
evidence agaiijil perfons who were not prefent at the 
committing of fuch a<^s; but the court ruled, that 
when proof is given that the parties charged had a con- 
neftion with the confpiracyj every a A that any one did 
in that confpiracy was evidence againil each. 

The fame ride was alfo laid down repeatedly ii^ 
the late ft ate trials. It was the bafis of the whole 
proceedings on tbofe trials, znd there was hardly one 
tittle of evidence could have been given on thofc trials 
unlefs this was the rule* Now if it has been proved 
that Jachfon came from France to England addfefled 
to Bt<7m^ and that Jack/on and St cm were in habits 
of communication together upon the fubjefts charged 
in the indiOment, and that they continued their cor- 
yefpondencc upon thefe fubjefts after yachfon had left 
this country ^ivA went into Jrehrtd^ this letter, con- 
taining the fubflance of thofe communications which 

had 
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tati before been trnie hj $toipep zni bemg: CMimnmicip 
tory for the fame purpo^e» upon the CQmmon principle 
.before laid 4owii> U 13 the zijt of a perfon firfi pi;Qi»ed t^ 
be enpt^rJked i^ thf iame fchenap ao^d prc^c^, iwt for 
id^e p]iTp(^c oir c^rr^ing oq that cottimon fcheipe ao^ 
jpir9je^, aiod as fuch is ad^ifiible evidence m epnfjp^ey. 
* lidair^ ferje^ivty for the prifoner, anfwered, that the 
jprinciple upon which the queftion ^as to be declded» wa| 
cfienttaUy di^ngq.ifliiable trom both the ^cafes put hy the 
attomey-gc^Q^e^, fkpj^ Jtom ^ycry caie he had eirer heard 
gfii to which evidence t^at ^a<n iu ^ny degree be ajpnu* 
lated to the prefent cafe ran be received. He adnaitted^ 
jdiat yvhe^ IcTerai cpnfpirators charged ^ith ,confeder^« 
ing together for the commifBon pf the fame oflfencci are 
f(p.t upon their tfi^sf^fip^, th^ .the^ there cannot be ^ 
^daixbt that every piece of evidence that zSc&n any me 
ef them, is adQ^ii|ible upjofx th^t ^ial, thoji^gh it ^^hijt 
not be eviden(^e againft^pthers; ^uia ^ jthen become^ the 
duty of the court^ if> diftinguiih Afi tfk£!^ pf thoie 
pkicef of eyidence, .^i;:h ar^ leffal eyidenpe .ag^nft piv^ 
jof the parties acc^fed, and ,w^icn are nof ^gal eyld^tnoc 
againft the pther, ^ut tKe cafe is totally dii^ent^ wtif |re 
evidence ijB to be given of a£is done |^y a confpiptpr> ffof 
upon his trials ;9^^ a£ts done by that confpijratpr^ y^eA 
|ie was Separated and at a d^ilance from the perfon wit]^ 
whom h|6 is accufed of having cpnfederate.d with the obr 
y€t chvgpd in the indidi):ij;nt. 

The evidence received on the late ^site tr'^h is efleo- 
tiaily difl.inguiihable from that now oflfered in this. The 
charge ?ga^pil all the prifoners upoi^ thoie triads vtras fo|r 
ads done l^y ^|)em» sis members of ^ (c^iety^ aife^ged to 
be confederated tpgetlier for the. p^rpQfe» by their coir 
ledlve ftrength, and by th<ei)r colledive ad;s of pyerr 
turning the government and cpnftitution of their coui^ 
try. It was upon tbat ground alone that the at^orneyj 
genepl Ithen contended, that the z€ts of ^pk (ppi^e^e^ 
were evidence againft each apd every one pf this prij 
foners, who were pember? pf thp(!e fpciepps, af^er ge^ 
iieral evtden.ee had beep giyen impjicat^ig them in pn^ 
general defign ; becaufe, from the very paturje of tbefe 
aOs, they were coUe^ve a£ls, done by the fpcietiies of 
which thojGe perfpns werfc ineinbeirS|^ or pf focietka (nroved 
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To be !ri <life£! cotf efpondfincc for the purpofc, wiih the 
focicty of which they were members*. And in no one in* 
ftance in thcfe tf lals, was the indkidtial :t€!t of any mem- 
hcT of thofc focieries not done in the communication 
immediately toth^ focietiea themfelfes, but exprefHvc of 
the priyatc fcntimcnt and opinion of th^ individual 
membcTj given in evidence againft arny but the indivi- 
dual perfon ; nof dec lata tions out of thcfe focietie^, and 
not in immediate communication and cofrefpoitdencc 
with thofe focienes> no declarations of individi>jl mem- 
bers were given in evidence agtiinft any orbcrs^ except 
the letters of the fecretaries of the fodeties, which were 
confidered as evidence a gain ft the members of that fo- 
cietyt of which evidence was given that they were im- 
pHcated in one genera! deflgn. Where are we to flop, if 
evidence is to be given co affefl Mr, Stsnt with the crr- 
minality of a Jettcr of yatkjon^ writing letters in ano- 
ther country to perfons, with whom Mr, Stone is not 
proved to have any conneclion» and no tittle of which j« 
tvcn pretended to be communicated to him. The pre- 
ceding letter was read, on the ground of its reciting 
Eaper* which had been brought home to the prifoncr, 
ut in this letter there is nothing which has been brought 
home as evidence again ft him ; there is no reference to 
any a£l of his j no proof, in the flighteft degree, of his 
privity to any one fentiment that this letter is fuppofed 
to exprefs ; and fo far from its being evidence of a con- 
federacy together, in furtherance of the fame obje^^ it 
h evidence to the direct contrary j becaufe every part of 
the information communicated by Stmf to Jackfon^ was 
evidence tending to prevent an invafion of this countrr* 
whereas this letter of Jachfon^^ as ftated by the attornej- 
generali invites and points out the places for an in- 
vafion. 

Erjkim^ fame fide. In the late trials the court in 
admitting the evidence advened to, pronounced its j«dK- 
mcnt in this manner : that is to fay, that the counftl for 
the prifoners feemcd to conceive that it was offered as 
evidence to affefl the prifoner j whereas lord chief juflice 
Eyn de fired that it might be for ever recoHefted, that 
the caufe divided itfelf into two brancheS|u that the 

counfel 
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ODQnfel for the crown were firft to (hew that a cdnfpiracj^, 
exifted, as an abdraft propofition; and then that the 
prifoner was a member of that fpecific confpiracy. That 
though evidence may be given of any thing done, of 
iaid^ by perfons not prefcnt and co-operating in what 
they did or faid with the prifbners> that then the evU 
dence was belonging to the firft branch of the divifiooi 
as competent to prove the firft, but not the fecond branch 
of the charge upon the record \ that is> to prove that 'i 
confpiracy did exift, but not to (hew that Ay B. or C. 
had any fpecific fliare in that confpiracy. f f this evi- 
ctence is only to be received in that famion^ and fubje£i; 
to that limitation, there can be no objedlion to the deci- 
fion on the late trials *, for what is ftruggled againft here is, 
that what Jack/on in this letter propofes to commuriicatci 
cannot be evidence againft this gentleman in any other 
way than to (hew whether Jachfon was guilty ^ and it is 
not material to the prifoner whether he was or no. 

Mr. attorney general^ (in reply.) No evidence can be 
fcceived in a trial between the crown and a prifoner, 
which, is not evidence to be put to a jury, whether it 
does afFe£t that prifoner or not. In the cafes referred to, 
the evidence was received upon the principle dated ^ 
upon the principle which Has been afled upon in every 
^afe of treafon, of murder, of confpiracy, that is to ht 
found where the a£l: of any particular perfon has been 
given in evidence againft any man abfent. The evidence 
leferred to, was offered on a full perfuafion, that the law 
cf England can never admit evidencef to be received, 
which it will not permit to go to the jury, finally to 
determine whether it does or does Hot affeft the prifoner.; 
tut when perfon s are brought together for one and the 
fame common end, whatever one does with refpef): to 
one and the fame common end, is a fa£b to be received 
againft all of them ; and unlefs upon the difcuilion of 
the effe£^ of the afts which individuals do, and the afls 
which other individuals do, engaged in the confpiracy, 
you cannot fay the individual on trial is guilty, you muft 
acquit him ; but ftill if he a£ls in furtherance of the 
l^me confpiracy, it muft go to the jury, to determine 

whether 



whether the accufed does authorise and concur in thoi^ 
ads done in furtherance of the confpiracy. 

In the late trials the letter of Martin^ addrefled to no 
perfoa, and the letter of Thelwdl, in which he fpoke of 
the Americans having too much veneration for property } 
too much for religion^ and too much for law, and which 
was addrefled to a particular perfon^^but which had re*^ 
ference to the fociety for confpiring were read. ' It i^ 
faid, if perfons are trying together for a confpiracy^ fuch 
evidence may be read ; how can Jachfon be tried upoii 
this record) who was tried and died a year ago ? in lord 
StaffbriFs trial this fort of evidence was admitted. In 
the cafe of murder, where a man holds horfes at a 
gate» and the murder is committed in the field, the 
zGts in the field are to be given in evidence againft the 
man who ftands at the gate : why ? becaufe it is for the 

t'ury to confider, whether the (landing at the gate, and 
lolding the horfes, is an z& done in execution of one 
common purpofe with thofe who in his abfence are mur- 
dering the perfon in the field. In the cafe of burglary 
and of riot, it is the fame. Vide lord Stafford's cafe* 
Ante 6i^. Lord Lovafs cafe. Ante 6 1^. 

Lord Kenton, C. J. That there is fuflBcient evidence 
to conncft Jachfon^ and Stone^ the prifoner at the bar, 
fufficient evidence given to permit that condufion to be 
made, there can be no doubt. If a^s done by the .fo- 
cieties at Sheffieldy were fufficient to afcribe guilt to par- 
ties not prefent at the time. If letters written by the 
fecretaries to thofe focieties, not communicated to the 
perfon to whom the guilt was to be imputed by thefe 
letters, otherwife than arifing from their adding in con- 
cert with their parties, if that was fo decided, diis point, 
is decided. 

Itute tl)e 2:birD. 

It is alfo fettled, that the fa£i of confpiring need not 
be proved, but may be colleded frote other cucuid* 
fiances. 

As in the King v. Parsons, and others. The de- 
fendants were convi£led on an information for a confpi- 
41c racy. 
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ttcy, to take tway the chara&er ef toe Ktv^i in! 
accufe him of murder, by pretended cohverfations and 
communications with a ghoft, that converfed by knock* 
ing and fcratching in a place called Cock^lane^ 

Lord Mansfi£U>9 who tried the information, diire^led 
the jury, that there was no occafion to prove the a£%ud 
Ja^ of confpirtng^ but tliat it might be coUe£ted from coU 
lateral circumftances ; and fliould be glad to know the 
opinion of his brethren, wb^tlier he was right in fuch 
duredion. ^uod Hemo negavk. i Slacif. R^* 392, 401. 

iSuIe tbe #ourtib. 

So if feveral perfons meet at a particular placei from 
iifFerent motives, and being met, all a£b together to onc| 
comnion end, fuch ading together makes all the parties 
confpirators. 

As in the Kjkg (at the profecution of Charles Macklmj 
4i. iiEE, and others, S. R. England^ I774* 

Machlin was an eminent player, and feveral attempts 
Were made to drive him from the ftage^ l^he court df 
ling's bench granted an information againft the defem 
dants for cotijpiring to ruin him in his profef&on, &c. 
t^tde the Inform. Dough. Cr. Cir. Ajftji. 160. 

On the trial, the defendants counfel infifted, that the 
profecutor, in fupport of a confpiracy, fhould give evi« 
dence to Ihew, that there was a previous meeting of tha 
parties accufed, for the purpoje of confederating to carry 
their purpofe into execution. 

Lord Mansfield over- ruled the obje£^ion. ConfpU 
racy, he faid, was derived from the verbro^/V^, a bceath« 
iDg together ; and therefore if a number of perfons met 
together for different purpofes, and afterwards joined to 
execute one common purpofe, to the injury of the per- 
fon, property, profeflion, or chara&er of a third per* 
fon, that was confpiracy, and it was not neceflary to 
prove anj^ previous confult or plan among the defeii* 
oants agamft the pany intended to be injured. M^^ 
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CHAPTER XXVra. 
Of EvUkna m aft (nSSment far Perjury^ 

Enle tit fWt 

A JURY ought not tq ^nyid a defendant charge4 
tritii this ofenc^, without clear proof that the {M% 
oath alledged againft him was taken with fome aegree of 
4eliberation : and th^efore thcj ought not to convict 
iff upon the iifhQle drcumftances of the ^afe, it Q^\i 
appear probable, that it was owing rather to (he weak* 
nets than perycrfenefs of thq party s a^ wher^ it was. 
occafioned by furprize or inadvertency, or a miftake ot 
the true ftate of the queftion. i Hav^h. P. C. ca. 69. 
5 Mod. 350. The King v. J^elling. }q Mod. 195. Sflf 
^ueen v. Mufcot. 

Two witnefles ate required in proof of perjury : others 
I07ife there would be only one oath againft another. A^ 
37. 4 Blackp Comm. 150. 

For written evidence admiffible on a trial for perjury^ 
yide Ante 4689 to 474. Law of Evidence 289. 3 Mc4. 
116, 117. Lord Raym. 451, 893, 935,1^81. Gifet 
Temp. JFilL 3- 5M* Cafes Temp. Maccles. 74, io8| 109, 
^94> ipS* 3 ^^*^ ^^^'' ?95' * Strange i^^. 

In the K1M6 V. James. Information for perjury, in 
an af&davit in the common bench, made before the conw 
miiBoners in the country, in a certain caufe depending 
there, was tried before Etre, and the defendant con- 
vide^. Several exceptions arifing upon the evidence^ 
the judge flopped the p^a until the opinion of the 
court was had. The proof of the caufe depending was 
pnly a capias, the warrant thereon, and ^n affidavit filed* 
Another exception was urged, that there was no proof 
that the party before whom the defendant was fworn, 
4M 2 was 
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was a commiffioner ; and the court held there need not, 
unlefs difproved on the other ijde. 

It was then fuggefted, that the evidence was only by 
copy of an affidavit, and no evidence that it was the de- 
fendant's ; that this was a dangerous pra£lice ; any man 
might be thus reprefented and fubjedied, by the fraudu- 
lent fubftitution of his name, to tne penalty and infamy 
of perjury. 

The COURT admitted the force of the objediion, if an 
affidavit were to be thus proved fingly. But wfa6re it 
was regularly introduced by evidence of a caufe com* 
nienced, which is very different from imputing an affida^ 
vit to another, without eftabliihing a ground why there 
fliould exift one, or (hewing a reafon for its being made, 
or that it was ufed by the party in the caufe. Judgment fn 
rege. Show. 397. Law of Evid. 291, S* C. 



CHAPTER XXIX. 



Of the neceffary evidence to fupport an IndiBment of SUB" 
OHNATION of FERJURT: which is the proving a 
per/on to take a falfe Oath^ amounting to Perjury. 

TO bring the offender within the legal meaning of 
tbi« offence, it is neceifary to alledge in the indidimenty 
and to^give in evidence, upon the U-ial, that the party (b 
iiabomed, did actually take fuch falfe oath. The King 
ti. Hentofi^ and Brown. 3 Mod. 123. Keb. 399. 

Note. A perfon attainted of fubornation of perjury, 
falls within the rule of infamy^ incapacitating from giving' 
evidence. Repelliter a facramentQ dicendo qui jure Jit in^ 
ftmus. Vide Ante 2o(J, to 212* 
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CHAPTER XX3L 

Of Evidence to fapport am bi£BmaU fot Forgery^ 

FORGERY, by common law, is Aefitffely and (raa^ 
dulently mating or altering any matter of record, or anf 
other authentic matter of a pnblic natnre, as a parUb 
re^fter, or any deed or will i in order to give fuch in« 
ftrnment or writing an appearance of truthj and thereby 
impofe that upon me public, as the folemn aS of ano- 
ther, which he is no way privy to ; or to make a man's 
own a£t appear to have been done at a rime when it was 
not done, and by force of fuch falfity, to give it an 
operation, which in truth and juftice it ought not to 
have. I Hawk P. C. ca. 70. 11 Co. 27. F^. 117* 

From the above de&nidon refults a perfpicuous and 
general rule, that in all charges of forgery, whether tba 
indidiment be at common law or by lUtute^ there muft 
appear in evidence circumftances to fatisfy die jury, be- 
yond a reafonable doubt, that the defendant had a defign 
to cheat or defraud fome perfon or perfons named in mc 
indiAment : and the fame rule is alfo applicable to the 
ofience of publifhing, uttering, &c. as the cafe may be. 
Vide coMPET£NCT and tabiancb, in Index. 
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CHAPTER XSSI. 

Cf Evidence to fupport an IfiJi^ment againjl Chect^ ak 
Omnmn Law^ and on the Statutes y 33 Hen. 8. ea. i. 
39 Geo. 2. CO, 24. ^&^* 26 Geo. 3* ca. 37. 13 Sl»f. 

CHEATS punifhable at commoii law are, in generaii^ 
thofe who by deceitful praAices dejrjiudy or endeavour to 
defraad another of his right, by means of fome arHid 
device^ contrary to the plain rules of common honeny ; 
but there muft be an ar^ul contrivance^ and not a bare 
naked He. i Haiu/h P. C. ro. 7 1 . 

As an indi£lment for a fraud, by obtaining money 
trader falfe pretences^ againft the Jtat. of Geo. 7., muft 
ftate what the falfe pretences were by which the fraud 
was efre£ted; fo the falfe pretences ftated, muft be 
proved in evidence. The King v. Mafim. LeacKs Cr* 
Ca. 3 edit, 548. 2 Term. Rep. 586. Po/i 640. 

Sale tt)e ;Sec«ib» 

In order to cpnftitute the offence, the property muft 
be obtained either by confpiracy^ or by means of a faife 
token as well as a falfe pretence^ and not by a mere falfe 
affertiony a falfe meffagCy or mere naked Tie. i Hawk. 
F. C. ca. 71. 

So ruled in the King v. Benjamin Lara, Old-Bmley^ 
Decemi, feff. 1794. The evidence was, that the pri- 
,foner> on the day laid, purchafed from the profecutorj^ 
Benjamin Mende% da Coftaf a large quantity of lottery 
rickets, bargained with him to the amount of 2157/. ioj. 
and obtained the delivery of them from him, by giving 
him a draft for the amount on MefTrs. J^adbroke^ and Co* 
bankers, in whofe hands he was fo far from haying cafl^ 
that he had not even opened ^n account with th^m. 

Shepherdy in \ Trinity 1796, obtained a rule to (hew 
caufe why the judgment (hould not be arrefted, becaufe 
Jlffiy die indifbnent being for a fira^d at common law, it 



ought to have chsirged, that the defendant had iifed fomc 
extrinfic token agaipft which common prudence would 
not have been fufficient to guard, and not his bare ajfer-^ 
ticn only, for the purpofe of efie£luating. the fraud. &• 
€<md!yy this tranfafkion was merely of a private nature^ 
upon a fubjefl that only concerned the parties them- • 
fekes, and not a matter of public concern^ as it muft be 
for the purpofe of fupporting an indidment« 

Erfkincy Garrowy IVood^ and Knowlys^ on {hewing 
eaufci argued, that the indi£kment had bieen framed for 
a fraud at common law^ becaufe th^Jlatutes 33 Hen. 8* 
and 30 Geo. 2. only applied to fuch perfons as (hould by 
fa!fe tohemy or falfe pretences, obtain money or gpodsy and 
that by analogy to other cafes, it was apprehended kt-^ 
tery tickets might not be within either of thefe defcrip« 
tions. They admitted, that according to the King y* 
JTieat/eyi 2 Burr. 1 1 25, that a fraud upon an indivi- 
dual muft, to be indictable, be effedled either by conjpi^ 
racy or by a fal/e toheny as well as a falfe pretence^ of fuch 
a nature as common prudence could not guard againft; 
and they contended, that the falfe pretence in the prefent 
cafe was, that he wanted to purchafe lottery tickets, and 
the falfe token the draft upon the bankersj which he gave 
for the purpofe, and as the means of getting poflelEon 
ef them. This draft imported on the face of it, that 
Lara had a right to draw on LaJbrote'^nd company, and 
therefore it amounted to more than a bare proinife to 
pay ; for he could not have obtained pofleflion of the 
tickets on fuch prdmife alone. The King v. Locket^ Leach^ 
Cr. Ca. 3-^rfi/. 110. Fo/i. 120. Latch* 20 1 • 2 Ld. 
Raym. 1 179. Sayer 2o6. 2 Strange 11.27. I Blackf 
Rep.^2']2. 

Lord Kenton, C. J. The true boundary between 
the frauds which are, and thofe which are not indi£lable 
at common law, is clearly fettled in the King y. Wheatley. 
It is there faid, that there muft be either a falfe tohen^ or 
a confpiracy y for a falfe affirmation alone is not fufficient \ 
as in the cafe there mentioned, where a perfon falfely 
affirmed, on felling a fack of com, that it contained a 
Winchefter bufbd. In the prefent cafe, the defendant 
ufed no falfe token, but obtained the credit foldy on hia 

own 
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fnm falfe affirtwn. He fat down indeed, and drew a 
draft upon a banker, bat the drawing of this draft left 
his credit exadly as it was before, and therefore it can* 
not be called a falfe t§ken. His condu£l was grofly im- 
moral \ but as he ufed no falfe token to accomplifh the 
deceit, the judgment muft be arretted. 

Grose, J. Hawkins fpeaking of cheats fays, <* It is 
« an indi£lable offence to defraud another of his known 
*« right, by means of fome artful device ; but that the 
^ deceitful receiving of money from one man to ano^ 
w therms ufe, upon a falfe pretence of having a meflage or 
« order to that purpofe, is not punifliable by a criminal 
^ profecution, becaufe it is accompanied by no manner 
<< of artful cotttriiMtnce, but wholly depends on a bare 
«* naked lie," To make the aifertion of the defendant 
in the prefent cafe fomething more than a bare naked lie, 
it faid that the draft on the banker was a falfe token ; but 
that was only adding one falfehood to another, and if 
this were to be determined an indi£table offence, I do 
not know how to draw the line, for it might be equally 
faid, that every perfon who over-drew his banker, ufed 
z falfe tdketi^ and might be indided for it. i Hawk. 
P. C ca. 71. fee. 2. Ante 

Lawrence, J. concurred, and mentioned Nehttff^s 
cafe, where a perfon borrowed fix hundred pounds of a* 
married woman, and ptomifed to fend her fine clodi 
and gold duft as a pledge ; and fent no gold duft but 
fome coarfe cloth worth little. The court held it was 
not a matter criminal, but it was the woman's fault to 
repofe fuch a confidence in another perfon. i Salh, 151. 
Leach Cr. Ca. ^ edit. 739 to 753. 

Sufe fte acbird. 

It hath been determined, that the ftatutes of Henry 8. 
and Geo^ 2. arc made in pari materia, and that the latter 
only enlarges the defcription of the offence given in the 
former, and that whatever has been determined in . the 
conftrudiion of one of them, is a found rule of con- 
ftru£iion as to the other. The King v. Mafon, 7 Term. 
Rep.^%6. Leach. Cr. Ca. 3 edit. 54S. Ante 

And 
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And it has been determined in the King v. Murtoz^ 
that to bring an offender within the ftatute of 'Hen. Z. 
there muft be evidence of a falfe token ufed : and there- 
fore where the evidence was, that one man went to the 
houfe of another, and pretended that another perfon 
had fent him to receive twenty pounds and received it^ 
whereas fuch perfon did not fend hiiii, it was held no 
bfience within the ftatute; 2 Stra, 1 1 27, 

The ftatute of Geo. 2. extends to every cafe where 1 
party has obtained money by falfely reprefenting him- 
felf to be in ^Jituation in which he was not; ; or any oc- 
currence that had not happened, to which perfons o^ 
ordinary caution might give credit* 

Therefore in the {^ing v» Young, an4 others, oh writ 
^ error in Banc. Reg. The error aiGgned was, that 
the ofFifhce, at defctibed in all , the counts of the indi£t- 
ment, was not an ofl^nce againft eithc^r the ftat. of Hen. 8* 
or Geo. 3. The evidence was, that Toung^ and the other 
defendants, pretended to one ThwnaSi that he, Toung^ 
had made a bet of five hundred guineas, with a colonel 
in the army then at Bath, that one Lewis would, on the 
next day, run on the high road, ten miles in an hour ; 
and under colour and pretence of having, made the bet^ 
they obtained from Thmas twenty guineas as a part of 
the bet, though no fuch bet was made. The court held 
this bffehce, which was defcribed in the indi£tment, as 
proved to be a fol/e pretence within the ftatute of Geo. 3. 
for this ftatute hath introduced another offence, than 
that in the ftat. of Hen. 8. defcribing it in very general 
terms. LeacVs Cr. Co. 3 edit. 568. 

Note. In the King v. Anneslet Shbe, MiddUfem 
fejf. 1 8oo« On evidence that a promiffory note was ob* 
tained under a falfe pretence, and afterwards, and be- 
fore the day in the indi&ment, was converted into cafli 
by the defendant, it was Jield to be the fame as if tnontf 
had been originally received, by the deception ufed. Jf/« 
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CHAPTER XXXII. 

(if Eudence to fappoft an Indi&ment fir a Lihef^ 

Vinlt ti)t Jirft^ 

TO confommate the offence of Hbelllngi eyidence o( 
fublication is efientiaL 

ft was tefolved in Trinity^ 9 of WUL and Marj^ that 
fojfeffion is eyidence of the defendant's being author or 
jmbliflier: for though Be never pubiifhed, yet havinff 
the libel in readinefs for that purpofe, is crimhfial, aind 
though he might deiign to keep it private, yet after hit 
death it might be injurious to' government. Carthn 4099 
410. 

In the Kiwcr tr. Beau^, Hit. 10^ Will. 3f. B, R. k wa» 
refolved. fif^, that copying a libel is not in itfelf a 
publication, but evidena of publication. Secondly^ if ft 
libel be publicly known to be publifbed, pofleffion 6i ft 
copy is evidence of publication : but contta where it i$ 
not known to be publiftied. Thirdly^ where a Kbel b 
produced, and the author is not known, that amounts to 
prima facia evidence, that the writer is the author, and 
throws the proof upon him ; and if he cannot produce 
the compofcr, the verdi£t muft be againft him. Fourthly^ 
taking the copy of a libel, is evidence of a libel, be** 
caufe it comprehends all that is neceflTary to make a libei. 
And Holt, C. J. faid, that the making is a genu;?, and 
compofing, contriving, and writing, are fpecies; arid 
Tu^TOj^ and RoKEBT, J's. cited cafes to (hew that writing 
a libel, without puUipnng^ was punifiiable- in the ftar- 
chamber, and by confet|uence is now puniihabfe by ih* 
''didlment.r i Vent.^i. i Ld.Raym 417. 

And Holt, C. J. added, where a libel appears und^r 
a man's hand vnriting, and no other author is known, be 
28 taken in the mdn&ry and it turns the proof upon him« 
Bid. 2 SaJL 41^ 12 Mod. 220, 22i. 4 Read. Stat. 

But 
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But in Entic v^ Carrington, and others, Mici^ 
6 Geo. 3. it was faid, papers are the owner's goods and 
chatties, and until publication^ a writing h as the thoughts 
of the comppfer, not manifeded by any outward a£i ( 
and therefore previous to publication, the papers of a 
man are in every fenfe his property, the fecure enjoy* 
inent of which it is one gf the primary ends of fociety 
to proteft. . II St. Tr. 321. 

InfiAEROw V. liLEWELLEN, the rule was thus laid 
down. 4 ^^^^ ^s clearly publifhed, if but a fingle copy 
reaches a fingle hand to whom it conveyed with intent 
of publifhing to that perfon, by making the contents 
Jcnown. But if ftolen from the author, or feized by 
violence, whether under colour of law, or without fuch 
pretence, this is not 3 pujl^lifl^ing, fo as to affe£t the 
author. Hob. 62. 

In Baldwin v. Elphinston, error in Excheq. Chambm 
from B. R. Trinity, 15 Geo. 3. it is held, that though 
printing is prima facia evidence of publi(hing| it is not 
concluCve evidence. 2 Black/l Rep. 1038. 
. But printing in a newfpaper admits of no doubt upon 
the face of it : and it (hall be intended a publication, 
unlefs the defendant (hews by evidence, that the newf* 
paper fo printed by bin), was fuppreflbd and nev^r pubi» 
liflied, 3id. 

In the fame eafe, various, modes of publication are 
ftated, wz. a written libel may be publi(hed in a letter to 
a third perfon ; or by fixing the libel on a public place, 
Ra^» Entr^ tit. AB. fur le cafe. 3. n. Lord Raym^ 341, 
417. 486/ But reading a libel in the prefence of an* 
other, or repeating p^rt of it in merriment, is not evi- 
dence of publication. 9 Co. 59, Moor 813. Salk. 4 1 8. 
.Hawk. P. C. ca,Ti. fee. 11. But to read a libel, or 
to hear it read by another, and afterwards malicioufly 
to read, or repeat any part of it, . in the prefence of 
others ; or lend or (hew it to anqther, are fadis, which 
.when proved, eftabli(he8 a publication. 3 Bac. \4h* 497- 
n Vent. 4br.pJ. I, 229. a Blachf. Ref. 1038, 
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Itule tbf^ &tctixslb. 

The confcnt of the maftcr to the afl: of the fcrvant xtf 
printing a libel, is prima facta evidence of publication 
Dj thp mafter, and a general allegation of ignorance is 
not admiifible evidence in bis favour, though He majr 
fepcl the prefumption by proof of particular fa£t:$. 

As in the King v. Benjamin Harris, 32 Car. z. 
for publifhing a libel. In this cafe the proof of public 
cation was, that books were fold in the defendant's (hop, 
not by him, but by his man, arid there was alfo proof 
of quires of the fame book being in his (hop. It was 
however admitted', that the defendant did fell' one' bookj 
t>ut tliat foon as he heard there was any thing ill m It^ 
be fupprefled the fale. ' 

ScROGG|, C. jf. held, the aft of felling jindtt the cir» 
pumftances ftated, evidence of publication ; ape! ftated^ 
that all ihe judges had declared the offence of fellipg to 
be punifliable in the feller, though in the way of his 
trade. 2 St. Tr. 1039. Vide lord Camden* s ohfervations 
op. this trial. II 5/. Tr, 3^2. Eniic v. Carrington. 

So in the King v. Kutt, Hi/ary, 2 GeQ. 2. the de- 
fendant was indited for publifliing'a treafonable libe]. 
It appeared in evidence, that (he kept the fhop where 
the libel was fold, but no evidence was offered to prove 
her knowing of its being bought in, or fold out ; and 
^e proved, that her refidence was a ipile from her Ihop, 
and that fhe had been bedridden there for a long time, 
fo that the prefuipption was, that ihe knew nothing of 
the libel, or the publication. 

KettUiy fubmitted, that on this evidence flie fliould be; 
acquitted j for though the aft of the fervant may charge 
2^ miftrefs' in a ciyilfuit, it ihould not charge her in a 
criminal prpfecution. '. • •» 

The Chief Justice faid, it has been cxprefsly de- 
termined* that the mafter of a (hop is anfwerable for 
whatever books arc fold there. A* juror however was 
withdrawn. J^arnard. K. B. 2^6. Fitzg, /^y. 

In the King v. Almon, -rrinityy 1 Geo. 3. B. H. thf 
rufe is fully eftablifixcd. This was an application for a 

new 
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pew trial ; upon the ground of the evidence being la- 
fufficient to prove any criminal intention in the defendant| 
6t even the lead knowledge of the libel having been fold 
at his {hop. f he defendant's affidavit dated, that it wa» 
a pradice in the ^radc to put another publifher-s name 
^o a pamphlet, as printed for that other, when in i^(k^ 
it was publifhed for himfelf. This was the fa£l: in the 
prefent eafc, Miller telng the real publilher of this 
llbel^ though advertifed, &c. in defendant's name, withr 
out confent or confultation ; that the fale in his fhop 
was without his privity, and that he ftopped it as foon 
as he difcovered it. The perfon who fold wa§ 4^fen« 
jdant's fervant. 

Glynny ferjeant, argued, that the proof againfl: the 
defendant appeared defeftive 5 there was nothing to 
eonditute criminality, or to induce punilhment. 

Lord Mansfield delivered the unanimous opinion of 
the court to be, that the buying the pamphlet, in the 
public (hop of a known profefled bookfeller, and pub- 
UfhejT of pamphlets, of a perfon afting In the (nop^ 
prima faci^y is evidence of a publication by the mader 
'himfelf, but that it is liable to be contradi£l:ed where 
^he fafl: will bear it by contrary evidence^ tending to 
exculpate the mader, and to fhew that he was not 
privy, nor aflenting to it, nor encouraging it. 

That this being prima facia evidence of a publica- 
ti6n, by the mafter himfelf, it dands good until an- 
fwered by him : and if it is not anfwered at all, it 
thereby becomes concluftvcy fo far as to be fufficient to 
convid: him. 

That proof of a public expofing to fale and felling 
in his fhop by his fervant, is prima facia fufficient: 
aQd.mud dand until contradicted or explained, or ^x« 
jcujpated by fome other evidence, and if not contra- 
dialed, explained, or exculpated, is, in point of evi« 
l^ence, fufficient or tantamount to conclufion. 
-^ Reading the libel charged, fhews that it is already 
praved upon the defendant ^ for it could not have been 
tead againd him, before it had been proved upoa 
kira. 

AsTOM, 
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Aston, Wh-les, md Ashurst, jTs. eoscttrred: and 
.the c^fes of Harris^ ante 644. Straban, Hi/. 2 GeOf 3^ 
f^ 644. yc^ Efi^etb Nutfs gafij ante rttle 3, were 
(Cited. 

HvSt tbe zyx^. 

The ddiveiy of a Ub^i by the printer, is evidence of 
publication by idie printer, and the reeeiver is an a£3:or 
in that p]ublication, if he does not forthwith carry it to 
a^ magtftrate^ The Ki^jg v. Sfraban^ Hilary y 3 Geo. 4.. 

UJnJe tjje jpaurtt^ 

And eridenee of a libeUous paper being found in a 
man's cuftody, as upon a (hejif in his houfe or ibop^ 
ihall make him the printer of it, of confequence it is 
prima facia evidence of bis being the publifher, and 
he Qiuft give a good account how he came by it to 
.cxcufe himfelf. Ibid. 12 Finer ^br. ^2g. ^ JRead. Jlqt* 
Amju.^55. Dig. lam. Hb% a^f 

Itule i^ Jriftl)* 

But the bare printing a petition to a committee of 

Sarliament, which would be evidence of printing ^ 
bel againft th^ idefendant, if made for any other pur- 
pofe but a complaint to a court of juftice, an4 deli-* 
very pi the copies therepf to the members of the com*. 
mittee, ^all not be cpnfidered as the publication of a 
Kbel, in as much as it is }ufti^ed by the prder of 
the courfe of proceedings in parliament, whereof the 
^g's courts wiU take judicial noti$:e, ^ Bac. Abr. 498, 

Where the defendant a£ts merely as fervant, working 
the prefs without knowledge of the contents of the libe}| 
he is chargeable as printer. 

As in the King v. Clarke, Hilary^ 2 Geo. 2. before 
Ratmond, C. Jf The indiftmenj w^s, «< for printing 

«« and 
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*« and pu(>lifiiing ah infaAioii s libel e'aflcd RTifts Jotirnaf }* 
but the evidence produced was, that he aded merely as 
a fervant to the printer, and his bufinefs was only to 
clap down the prefs ; and few or no ciretirttiftances were 
offered of his knowinig the import of the paper, or of 
being confcious of doing any thing iHegal. The defen-^ 
dant, under the direflion of the court was found guilty. 

So in the King v. Kreil, Hilary, 2 Geo. 2^ The evi- 
dence was that the defendant and another coknpofed to- 
gether the types for printing the' work, each taking dif-» 
lerent columns. 

Hawkins and Kdtkfy, for the defendant, obje£Jedy that 
whatever interpretation the whole of the papers might 
receive taken together, yet taken feparately according ta 
the Ibares which thefe two perfons had in k, the part 
which the defendant c&mpofed could by no means receive 
fuch a conftru£i:ion. He was charged quod Rbellum impr^t 
it publicavitj et imprimi et pubiicari caufairityVfhexezs by the 
evidence it appeared that the compofmg was only necef- 
fiiry to the preffing offy and confequently a5 the defendant 
was only proved to nave compofed, he could not be found 
guilty of the prefling off, f of printing \ and therefore the 
mformation had not charged the- defendant with the 
proper fa£i. They further obferved, that no' evidence 
was given of a pttblication ;» therefore there ought to be 
an acquittal: befides the information charged two of- 
fences in diftinft and feparate parts ; one of printing, 
this particular libfel, in hac verba, the other of printing a 
Kbel generally ; therefore as to the laft charge, as no evi- 
dence was given- of two- offences, the jury ought at leaft 
to acquit the defendant of one. 

The Attorney General (^trFhUip Torke, afiervmrds lord 
HARETWrcKE.) This libel (which was a pretended piece 
of Perfian hiilory) is one thing intirt. One part has a 
dependence on the other, therefore' he that is guilty of 
the one is guilty of the whole. To- die fecond obje&ion 
be would agree, that is, if this was a eivil adion brought 
againft the defendant for printing without authority to 
-die damage of a particulair perfon, the evidence given 
b€re would not make the defendant anfwerable \ for he 
voiddbaw appeared to bavea&ed merely as a fervant^ 

and 
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srid the/efore.sts he had aflifted in one branch only q( 
printing) and not of the whole, he could not be fubjedt t 
to Aich adion. But the prefent cafe was of a criminaif 
nature. Where an acceflary is criminal in part, he is cri« 
minal in the whole ; and therefore as the defendant affift- 
cd in the compofing, which was a circumftance eflentially 
neceflary to there being any printing, he by that a£k made 
bixhfelf anfwerable for the whole. Coihpofing, he con- 
fidered, taking a copy of a libel in types and figures', 
and taking a copy would make the defendant a pub« 
lifher ; and this gave an arifwer to the third obje^ioo* 
As to the laft objetlion, he obferved, that laying infor- 
mations in this way was begun in the time of Holt, and 
was done out of caution for fear ef not fucceedi^ig in 
bying the fa£t particuhrly. 

Raymond, C. ]. agreed with the attorney-general ih 
all but the aft of publication ; and direfted the jury 
that if they believed the evidence they ought to find the 
defendant guilty of printing, which they did. Bamatd^ 

Though a publication in fa^ be proved, yet excul^ 
patory evidence of fafts exculpating the defendant may 
. be admitted. Vide The King v. Ahnon^ Ante 644. 

Therefore it has been held that the defendant (lands 
exculpated on evidence that he refufed to receive the 
manufcript libel to, print, or the printed libel to fell ; and 
that it was clandeftinely fold in his (hop againil his po- 
ttive orders. 

That by reafon of ficknefs, as in the delirium of a 
fever, he was difqualified from infpedling the prefs, or 
regulating the trad(% of his fliop* 

Abfence, under circumdances not importing fraud or 
iKgkd:, in which. cafe a temporary manager for the 
printer or bookfdler's bufinefs (lands during the inter- 
val in tha fame refponfibility as -the mafter would have 
Aood. • 

hnprifonment'is prima facim exculpatory evidence ; but 
^M^ ^oxidlufive ]^ fpi if accefs of fcrvants to the prifon be 

proved 
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proved and liberty of tranlmitting cqpies> proof-flieets^ 
^c. be Oiewn, the exculpation ceafe$. Thi Ki/ig v* Wood-- 
jhU, I HiitaL P* C, ca. 73, 7 edit, 2 ^W, 131- 

And in the Kikg %/* Williams, Mkh^ 14 Geo. 3, 
where evidence was given that a newfpaper containing 

■a Ubel was publiflied before the defendant rofe in the 
[corning, and that the printer afterwards itopped the 
Tale of the paper, the court refufed to receive exculpa- 
tory evidence^ and considered it infufHcient evidence for 
^cquittaU but intimated that after verdl^ it would be, 
rproper in mitigation of the fen tc nee. 

In the KitJG v. Salmon, H\L iji^.E.R, The defcn* 
l^danti a lincn-drapert allowed his fon a printer^ to ofc part 
>f his Hiop for the fale of pamphlets. In the abtence of ~ 
' the fon, a pamphlet was called for, and the father ordered. 
his niece to look it out and give it. The publication 
being tibellousi the court granted an information againfl: 
tiie fon, but not againft the father; confidering his ig- 
norance of the nature of the pamphlet fufficicnt excul- 



The truik of a public libel is not admiflible evidence. 
Neither is the bad reputation of the perfon libelled* 
Hawk P, C ca.-^i.ful. 6. 5 Co- 125- I Stra. 498, 
Tkt^ Kinji: V, frmy^fi* 3 Sac, Abr* 495* 
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" But in the cafe oifcanduhm magnatum^ when the word 
faife ia infer ted, the defendant ought not to be found 
guilty. If the affcrtion be true^ Emiyfu Pt'^f- St, 5>, 8. 

So in the Q^een v. Fulleh, GuildhaH^ London^ Miry^ 

1702. Holt, Ct J* would have permitted the defen-- 

Ldant to prove the truth of his allegationi, "again ft no- 

Hi^ blcmen, peer&i olIicers» and minifters of ftate/^ had 

"he been able. 5 Si, Tr. 441- 

The above cafe has been erroneously confidered as an 
authority that the falfik^od of a public Ubel, as to fa<^_| 
i« eiTential to coniUtute the criminality, and the irt/ih of 
^ ihcation : but the information 
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againft FuUerteems tohave been fox fiandalum magnatum oil 
the ftatute for fyxt^Aing faife news to the flander of great 
men ; and in that inftance zs/alfihoodis a neceflary aver? 
inent in thf information or indi£^ments, fo it inuft bf 
proved in evidence. Hob. 25^ Moor 6a 7t 

ftute tbe Centid. 

, On indij^ents or informations for feditious libebi 
the word falji in the only fenfe in which it feem$ 
neceflarily applicable is included in the word malickus\ 
wA it appears from various precedents that the wor4 
fijfe is often omitted in fuch indi£lments and informa? 
tions, which fliews It \\ not an indifpenfable ^vf^rment 
per nepcflary to be proved. 

ItuTe tfje 4EIebentjb» 

Publication on which a defendant may be convI£lti4 
muft always include malice either exprtfi or implied: where 
therefore the fa£ls in evidence exclude fuch implication^ 
a defendant is not legally liable tp b^ convided. Gilh* 
Law. Evid. h Lq/i. 845, i^6. 

The cafe of an individual illuftrates this rule. In the 
King v. Hart. Mick 3 Geo. 3. Maty Jtmes^ a quaker^ 
was expelled, as appeared on the qual^ers books, ^<for 
«< not pra&ifing thp duty of felf-denial.'* Having got % 
copy of the refolution^ (he applied for an informatieq 
againft thofe who figned it for a libel; and this being 
refufed, (he indiiSted theni, and they were found guilty. 
The court granted a new trial, the whole tranSidlion 
being merely mutter rf difiipline. 1 Black/. Rep. 386. $^ 
tie King v. f^aine. 5 Il^pd. 16'j^ jinte , 

«ule fte ftoelf tfj. 

Variance in evidence between the original libel an4 
that on the record is fatal. Vide Variance in Index. 

In the KiHG v. H^Lt. Hilary^ 7 Geo. i . Information 
for a libel againft the dodirine of the Trinity. Tke 
witnefs for the crown who produced the libel fwore that 
it was (hewn to the defendant, who o^ned himfelf the 

author 
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flUiiior of flic book ihewn, errors of tke prefs^ and {6iHt^ 
ffhall vatiations excepted. Defendant's counfel fubmitted 
that this. evidence would not entitle the attortiey general 
to read the book^ bedaufi^ the confeiBofn was not abfo^ 
lute, aiid thetefdre amounted to a denial that he was 
author df that identicsll book : but ^ratt, C. J. allowed 
it to be read^ faying, he would put it upon the defen* 
dant to {hew that there Were liiatertal tariances; t Strange^ 

iSHAi t!je,tjbu:teenti)^ 

Depofitlbns taken before a juftjte of the p^ce telatin^ 
to the fa£t of printing ot publi£liiifg a libel, ^tht deponent 
being (ince dead, cannot be received in evidance, tho.ugh 
in felony they are admiflible by^d/. landa^FiiLiS^Mary, 
Paih/j ca/e^ 5 Mod. 165. Soft. 29% i Comb^ 358, 359. 
dnte^il^ 3I2# 

in trial o^ in££)tment tst information for a libel, on 
the plea of not guilty, the jury may give a general ?cr- 
di£i, and fhall ntrt be dir^ded to find guilty (as formerly) 
merely ohevideficeot publicatidh and of th^ fenfe afcribed. 
But the judges may give opinidn and direflibn to the 
jury on the matters in iflue^ as iii other criminal eafesj^ 
and the jury may find fpeeially if they chufejf and thd 
defendant may move in arreft of judgment as before^ 
Stat. 3 2 Gee. 3. ea. 60i irifh^ 33 G(i9. %i ta. 43. 1 7 Ztati 
fit lar^ei 

iftule tie Itfteenft^ 

A libel miift be proved to be Hirritteti ih ttiecMmt 
laid in the indiftment $ all matters of crime being kcu^ 
4 Read. Stat. Lattf ijjf. .8 Mod. 3a$f.' 
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CHAPTER XXXirr 



Of Evidtmf Ufuppctt a Charge ofSnhefy 

iRuIe ttt Jrirll* 

THE crime is complete by the attempt ; and evidence 
of a bribe tendtrei^ though rejcftcd, is therefore fufTi- 
cicnt to convi£i the defendant. 

As in the Kikg v* Vaughan. Mkh* lo Ge^, "i* B.R. 
Motion on an information againft the defendant for offer* 
Ing to bribe the Duke of Grafton^ then firft lord of the 
trcafury, to grant the reverfion of a patent place in the 
ifland of Jammca^ for five thou fa nd pounds. 

Lord MiNSFiELD> The que ft ion turns upon the com- 
mon law : and the lirft con fide ration iS| whether a great 
officer at the head of the ticafury, and in the king's con- 
fidence^ felling his intcrcll with the king, in procuring 
tn office, be not guilty of a crime* The king is not to 
raifc a revenue out of this officcp The duke fwcars, and 
it is not denied, that fire thoufand pounds were ofFercd 
to him to procure this office for Mr, Vmtghan. 

Can it be doubted whether doing this would have been 
criminal in the duke of Grsfiun. Moft of the impeach- 
ments again ft minifters have been for taking moiiey to 
procure offices gran table by the crown* 

Wherever it is a crime to Uh^ it is a erime to give \ 
they are reciprocal. And many cafes, cfpccially in bribeiy 
at eleftions to parHament^ the aitempi is a crimei. It is 
complete on his fide who offers lu 

If a party at temps to bribe a judge, meaning to cor- 
rupt him in a cafe depending before him, and the judge 
tal^th it not, yet this is an offence punifhabic by law in 
the party that offers it- 3 In^. 47^ 

So alfo is ^prsmifi of money to a corporator to vote for 
a mayor of a corporation, or to bribe a privy counfeUor. 
^e King V* Piymptmy 2 I^crd Rnym. 1 377. 



4 

i 

i 
I 



^53 



fluff t|)C j&trQnD, 

Neither is It material if the party bribed vote cott* 
fniry to the bribe j for this cannot be given in evidciKC 
to exculpate either* 

ISuIc tbe 2t1){r&, 

A loan oTi fuch an occafion is bribery by gift a 

As in SoLSTON ir. Norton, 3{kL 2 Geo* 3. B. R^ 
A£llon on tlie ftacute of bribery at theeleftiot* of Tarn" 
niforth. Five counts in the declaration. Jury found a 
general rerdtft for the plalntifR He took it on the firft 
count only» ^um, for corrupting one Muf^^ by giving him 
five pounds ten {hilHngs to vote for lord I Ifkrj and fir 
Robert Burdctt. 

CaiJetot moved for a new trial on s fuggeftion, FhJ}^ 
That the pcrfon bribed did not vote for the candidate 
in whofe behalf the bribe was given j therefore wa^ 
not comipted. Secmidh^ That Mo^r gave a note for the 
money^ which it was agreed Ihould be deftroycd, in cafe 
he voted as dcfired, and a counter note was given for 
that purpofe % therefore it was a kan^ and not a gift^ 
and the verdift Oiould have been taken on the fecond 
count for a corrupt loan, and not on the 6r ft for a cor- 
rupt gift* 

Lord Mansfield, C» J- Foster and Wjimot^ J's, 
The firft objection has been already folemnly determined 
jn Bush v. Rawlins, Trinity^ 1^ Geo, 2. B, R. Aftion for 
corrupting one Har^y^ by giving him twenty-one pounds, 
to forbear giving his vote for Mr. Morton^ at the Jihingdon 
cleft ion preceding. It appeared at the trial, that Harvey 
did vote for Mr, M&t-fo^f no twith (landing the bribc^and 
always intended to do fo, Verdidl for plaintiffj and 
motion for new trial. It was twice argued ; and Deni« 
SON J J, delivered the opinion of the court, that this was 
vrithin the (latute, and cited Philips v* Fowleb, Faf. 
7 Geo. 2, C- B. And undoubtedly the offence of the cor- 
fuptor is completei notwith Handing the voter afterwards 

repents. 
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(epcritt. As if one bribes a juror, and he ziteitv^ifii 

gives a right verdi£l that will not exculpate the offender. 
As to tht fecond obje^iofi, the loan and note is all 

colour and derice i it is cleatly a gift, and the verdx£i is 

lightly taken, i £/ackf, Rep4 3 1 ;?, 3 1 8. 

And in ComBE, qui tamj v. Pirt^ Mici^ 5 Geo, |. B. R» 

This was ad a£lioh on the ftatute after a( convidion of 

the defendant, by infotitiation $ and three obje£lionsf 

were taken to the evidence. 

Fir/f, That the declaf ation ftates that the party wat 

bribed to vote for Mr. Lockyer and lord Egfnonty and it 

<ame out in evidence that it was for Mr.- Lockyer and his 
friends 

8ec9nMj^ That the dedarattoti dates that lotd Egmoni 

and Mr. Combe were candidates at the time the btibe was 

given, and no evidence was giten thereof^ 

Thirdly f That it alfo itates that the perfons bribed had 

a right to tote, but no evidence was given thereof^ but 

that they a£lually voted. 

Lord MANStriELD. As to the frfi objeftioii in penal 

anions, the rule is that the materiall fadt muft be 
charged, and a fa£t charged mufl: be proved fufficieni 
to warrant ail the confequences of a verdiO. The i»^ 
tertal faS here is being bribed to vote. It makes no differ 
rence whether the proof ^was that he was bribed to vote 
for both, .or for Lockyeronlj. 

The fecond ohjeAion goes upon the vague idea of what 
^Oiiftitutes a candidate previous to the day of ele£lion. 
The poll is then the only evidence. The Hoiife of' 
dpQomions, in the cafe of Gore, of Fing, candidate for 
Muchf determined that nothing was evidence of being 
a candidate but the poll-books. Before the time of elec- 
tion, every one is a candidate for whom a poll is af&ed. 
This very fa£l makes the perfon on whofe behalf a bribef' 
was given, a candidate^ 

As to the third objeftion.— The defendant fhall not 
difpute a man's right of voting, when he has aftsed hint 
for his vote. It is a {ufficient proof of right that he 
adually did vote. There is no ground for the objections. 
Rule difcharged. i Blackf. Rep. 523, 4, & 5. j Butr^ 
1423 to 1434, alfo 1586 to 1591. S. Cv 
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Rule tie Jourtb* 

The petfon taking th^ bribe is a competent witn'bfs to 
prove the bribery. So in Sutton v* Bishop, and SELst 
tu, CuMMiNC, it is detern^ined th^t under ^j^ z Geo. 
%. ea. 24. Engl, againft bribery at ele£lions for mem- 
bers to ferve in parliament, ' the perfon taking the 
bribe is a competent y/'xtwU to proy^ tb^ bribery. 
4 Btfrr. 2:285, 24^59. 



CHAPTER XXXIV. 



Of Points of Evidence arijing upon Indi^menis ofthefeveral 
JPuUs of crimes nvhicb'come under the head Mauciods 

Mischief, ntAicb is defined to be an injury done to the ■ 
fropettf rf ahother not falling under fome mere fpecific 

fknon^ffUitimf either from the wantonnefs of a bad diJpO'' 
^fition^ or frmpa^tict^ and deliberate revenge^ 4 Blaetf 

Coninff 244* 

«i«et 

BY^^. 9 Geop 1* ett^ 22. << the cutting down and de« 
^f ftroying trees planted in an avenue, or growing in 
<< a garden, orchard, or plantation for ornament, (heU 
^< ter, or profit," is made felony, without clergy, 

Do^or Burn in his Juftice of Peace has obferved that 
the being armed and di(guifed in the manner fpecified in 
the zSi does not feem to enter into the oonilitution of 
the offence deficribed by the ftatute as to this and fome 
other criminal aifts, but to offences precedently fpecified 
by the a£l« 

CQnfeqnently it follows that the indidment need not 
aver^ nor is any ewdence required to prove that the per* 
fons deftroying trees (b ct?(;uinftance4 as 4ef(pribed were 
;Mro)e4 or 4ifguife4« 

But 
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But in the King v. Batlis and Reynolds, 9 Gee. 2. it 
was ruled that the defendants being in the high road 
armed and difguifed, is made a fubftantive felony by the 
^St \ though the fa£l of being fo armed and difguifod 
need not be given in evidence on indidiments for (everal 
other offences under the ad which are independent of it* 
Caf. 9>w/>. Lord Hardmche^ 29 1 1 



CHAPTER XXXV. 



Of £videnfc in particular cafes refpeSling Coining not 
made Treafon^ 

PERSONS uttering falfe money, gold or filver, Vwo^^ 
ing it to be falfe, are fubje£ted on the th'^d offence to 
felony without bKcnefit of clergy. StaU 15 Geo^ 2« ca. 28^ 
fee. 9. Irifhy 23 to* 24 ^^* SO- fee. a. 12 Stat, 0t hrgf 770. 

With regard to evidence^ by which a repetition of this 
offence is to be proved, it is provided by the^airjcftatwle, 
that if any perfon uttering or tendering any falfe o? 
counterfeit money as aforef^d, (hall afterwards be guilty 
of the like offence in any county or city, the clerk of 
aflize, or the clerk of the peace for the county or chy 
where fuch convidion was To had, (ball at the requeft 
of the profecutor, or any other on his majefty -s hehalf 
certify the fame by a tranfcript in a few words contain- 
ing the effe£b and tenor of fuch convi£tion, and fuch 
conviAion being produced in ^ourt, (hall be fttj^ctHit 
proof ol fuch former convicftion. 

Sy a fubfequent ftatute, perfons counterfeiting cop^ 
per money, halfpence or farthings or buying, felling, 
taking, paying, or putting off fuch money under the va-^ 
lue by which its denomination imports, are made felons, 
1 1 Geo, 3. 40. Irtfh. Vide lafi dted flat. fee. 6. 

Confequently on the fecond offence, if the record of 
the former convidiion be given in eviddnce^ no lay perfon 
can have the benefit of clergy, 

Aa 
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As in the cafe of William Marston Rothwell^ 
Old-BaUij fejf. 1783. The defendant was tried a fecond 
time and conviAed, and the record of his former con- 
▼idion being produced, it was held that he could not 
plead the benefit of clergy in bar of execution, he not 
being in holy orders, and having pleaded it on the former 
convidion. Addingt, Penal Stat. 122. 

The King v, James Scott, and others, is fully re- 
ported. Old'Bailey fejf. Oaober, 1785. 

Scott and three others were tried before Nares, J. on 
an indiiSlment containing four counts founded on 
1 1 Geo, 2. c. 30. Firjt^ that Ifaac Votear and Thomas Dean 
** one piece of copper money of this realm called an 
" halfpenny, then and there unlawfully and felonipufly 
<< did make, coin, and counterfeit againft the ftatute.'* 
Second^ That " George Franklin^ of &c. and James Loft^ 
'< of &c. did unlawfully and feloniouily counlel, aid^ 
<*. abet, and procure Ifaac Votear and Thomas Dean, &c. 
" to do and commit the faid felony, &c." Third, That 
<* Ifaac Voteat and Thomas Dean, &c. at the parijb afire-- 
f* Jaid, Sec. one piece of falfe, feigned, and counterfeit 
^ copper money to the likenefs and fimilitude of tbp 
<( good, legal, and current copper money called a half- 
<< penny, then and there unlawfully and felonioufly did 
*« make and coin, &c." Fourth, This count charged 
Franklin and Scott ^q aiders and abettors to Votear sja^. 
Deem. 

The prifoners were all convidied ; and on beinr 
brought up for judgment, they prayed the benefit ofcletgy^ 
which was allowed, and each of them were fentenced 
to pay a fine of one ihilling, and to fuffer one year's 
imprifonment in Newgate. 

On the 1 3th of 05«^^r, 1785, Jatnes Scott, one of thp 
3bove four prifoners was convi£^ed with two other pei^ 
fons at the Oid-Bailey, on the fame ftatute, for baring 
counterfeited a farthing, and again prayed the beuefit 
of the ftatute. 

The counfel for the crown filed a counter plea, fetting 

forth the former indictment and con?i£lion^ .averrixj^g 

that the prtfoner was the fame perfon who was named in 

the firft indidtment, and that fince he bad already re- 

4 p ceivel 
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cerved the benefit of the ftatute, and had been admitted 
to his clergy, prayed judgment of the court, <« and that 
*' the faid James Scott may receive judgment to die ac- 
*' cording to law/* 

TTie prifoher replied, Nul tie! record, and denied that 
he was the per fon named in the faid plea ; and the c&owK 
joined ifTue on this replication^ 

The (herifF returned a jury inftanter. 

The evidence produced to fubftantiate the counter-plea 
Was the record of the firft conviftion, which dated the 
feveral adjournmertts of the fefTion of the peace at which 
the indiftment was found ; the juftiqes before whom 
it was found 5 the indidment itfelf verbatim ; the pro- 
eefs on the faid indi£lment : with the trial and convic- 
tion of the feveral perfons mentioned therein 5 that th^ 
feverally prayed the benefit of the ftatute, which was 
allowed them, and judgment given againft them refpecr 
tively to be fined one {hilling and imprifoned one year 
in Newgate. 

The counfel for the prifoner contended, 

ftrfty That the counter-plea was infufficient, inafmuch 
as the indldment therein ftated differed materially from 
the record of the indidment produced in evidence ; and 
that the tenor of the indidment ought to have been cor* 
redly ftated, the prifoner being intitied to take advan- 
tage of all variances between the plea and the record. 

Secondly, That even if it were not neceflary to ict 
forth the whole of the indi£):ment according to its tenor, 
^^that enough (honld be ftated to (hew that the prifoner 
had been duly attainted of the former felony, which had 
not here been done, as no place was ftated in the indi&* 
ment or fet forth in the counter-plea, where the ofience 
was committed, from whence tie venue could appear : nor 
. £d it appear that the principal felons were convided^ 
without which James Scott,, who was only charged as an 
acceflbry, could not foe convi£):ed. 

The jury on vivd voce teftimony being produced of the 
h€tf found the identity of the prifoner; and the cafe 
was faved for the opinion of the judges : whether the 
counter-plea was, in its prefent totm, fufficient to ouft the 
prifoatr of his dergy. 

The 
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The JUDGES were of opinion, that the objedions were 
not material upon the indidment, to which the counter* 
plea was pleaded. That the defe£ts in the original in* 
di£);ment were matters of error ^ not to be tak^i adran* 
tage of on this counter-plea, and that there was no mate^ 
rial variance between the copy of the indi£tment proved 
and that fet forth in the coonter-plea. Leacb^ Cr. Ca. 3 id^ 
445* '' 



CHAPTER XXXVI. 



t^FaSs necejfary to be Bated in an affidavit to put off a 
Trial 



THE poftponing a trial is not a matter pf pght,. ei* 
ther when the application is made pn the part of the 
prifoncr, or on the part of the crown ; for in either caie^ 
the court in its difcretion, even though ^n affidavit be 
made, may refufe, or grant the motion. Fofl. 2. 

ftule t!)e ^econti* 

The court in putting oiF a trial, on an allegation of 
the abfence of witneffes, will take into coniideration evi- 
dence of the diftance from which fuch witneflcs are to 
be brought. 

As in the cafe of the earls of Kilmarnock andT 
Cromartie, lord Balmerino, and others, indi6ted for 
high-treafon, by fpecial commiflion, at St. Margarets'^ 
hill^ in the borough of Southwark, June, 1745, before 
Lee, C. J. 

The feveral piifoners produced an affidavit, to which 
they were fworn in court, fetting forth, that a material 
witnefs or witnefles, naming the witneffes and the places 
of their abode, would be wanted for their defence ; and 
their counfel^ who had been before affigned them, moved 
4 P2 that 
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that their trials might be put off for a reafonable time 
for bringing up their witneffes. 

The attorney^general (fir Dudley Ryder) prayed time to 
confider of the motion 5 and thereupon the court ad«- 
joumed to the next day. 
^ The JUDGES, on confultation, agreed that the cafe of 
thefe prifoners differs greatly from the common cafes of 
trials on the circuits, where affidavits of this kind ought 
to be very fparingly admitted. For m circuit trials, the 
prifoners, from the time of their commitment, may, 
and ought to be preparing for their defence. > The place 
where they are to be tried is in moft cafes well known, 
and they have likewife a reafonable certainty of the time, 
long before the circuits begin. 

But in the prefent cafe, the prifoners are to be tried 
at a great diftance from the places where the treafons 
were committed 5 and, neither time nor place for their 
trials can be faid to have been certainly fixed, until 
bills of indictment were found againft them, and copies 
delivered to them, from which time it was incumbent 
on them to be preparing for their defence, and getting 
their witneffes to town. 

And in regard that the affidavits mentioned the wit- 
neffes to refide at different diftances from town, fome in 
England, and others in Scotland, it was thought rea- 
fonable, in fixing the times of trial, regard fhould be 
had to the feveral diftances. 

Jtule tbe arbirD^ 

But in collateral iffues, where the venire is awarded 
and granted injlantery the court will not put off the trjal 
of the iffue, unlefs very fpecial grounds be laid before 
the court. 

As in the King v. Charles Ratcliffe, Mich. ^I'l 
Geo. 2. -B. R. The prifoner being arraigned, he, or^ 
tenus pleaded, that he is not the perfon mentioned in 
the record before the court. The attorney-general, ore 
/^/iwj' replied, the prifoner is the fame Charles Ratcliffe^ 
rncntioned in the record, and this " I am ready to verify j" 
and iffae was joined. 

The 
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The prifoncr's counfel preffed ftrongly to put off the 
trial of this iiTue, upon an affidavit of the priioner^ 
which was fworn in court, that two material witnefl'cs, 
named in the affidavit, are abroad j one of them •at 
Brujfelsy the other at St. Germain^Sj and that he believeth 
they will attend the tdai, if a reafonable time be allowed 
for that purpofe. But, 

The COURT rcfufed to put off the trial, and. a venire 
was awarded tnjianter ; for, faid the court, this proceed- 
ing is in the nature of an inqutft of ofl^ce, and has ^ 
ways been conGdered as an inftantaneous proceeding, 
unlejs proper grounds for pojiponing the trial he laid hefire the 
court,. It >ya8 fo confidered in the King v. Barhjle^idf 
and others, upon the fame iffiie as this is. A venire was 
awarded, and jury returned and fworn injlanter^ to, try 
that iflue. It was fo confidered in the King v. Roger 
John/on, Kelyng 13. i Lev, 61. i Siderf. 72. % Hale 
J*. C. 40. I Kek 244- I Hawk. P. Cr. 6 ed. 3, in note^ 

If Mr. Ratcliffe hath any thing to offisr, which may 
give the court reafonable grounds to believe, that hiis 
plea is any thing more than ^ pretence to delay e]f;ecu-7 
tion we are ready to hear him ; the iingle iflue is, whe- 
ther he be or be not the perfoo mentioned in this record, 
this is a fa£): wel) known tQ him^ and if he is not the 
perfon, he might, if he had pleafed, have made the, 
matter part of his affidavit \ he may do fp ftill, if he 
can doit with truth; and if he refufeth to give the 
court this fatisfaftion t;ouching the truth of his plea, the 
court doth him nq manner of injuftice in denying him 
the time he prayeth. i^g/?. 41, 42, 46. 

fiufe tbe Jpourtb* 

The court will not put oflF a trial on the mere evidence 
of a formal affidavit, unlefs there be circumftances to 
fhew that the party applying cannot have fubftantial juf- 
tice without the delay he applies for. See Rule i. 

As in the King v. Le Chavelier D'Eon. Trinity^ 
4 Geo, 3. B. R. Information by the Attorney General 
for a libel on count de Guerchy, UEon^ by counfel, 
moved \o put oiF tbe tn^li on accpunt of the abf<snce of 

feveral 
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^ &rttzl material witnefles^ whom he fpecified in his a& 
fidavit : and his affidavit contained the ufual aflertions 

» requifite for putting off a trial, and particularly that 
« they were maferiai witneffes for him, that he could not 
f ' fafely go to trial without their evidence $ and that he 
*< had hopes and expedations of procuring their prc- 
«« fence by the next Michaelmas ttrm}* 
tJpon (hewing caufe againft putting off the trial, it 

^ appeared that the libel was not printed or pubHihed unrii 
March or Aprils and that thefe witnefles went away from 
England to France in November or December. It speared 
alfo, that they were natives of and refidents in France i 
that they were in the fervice of the crown, and that 
there was no probability of their being fent over, or even 
permitted to come over to give evidence in behalf of 
M. HEen. 

The COURT, after a full hearing, were unanimous 
that there appeared no fufficient reafon for putting off the 
tria}.^ They granted that in all cafes, whether critninal or 

jfivU, and whether the nature of the proceeding be in- 
ftantaneous or otherwife, a trial ihall not be hurried on, 
as to do injuftice to the defendant ;: an affidavit in common 
form may be fufficient where no caufe of Jufpkion ap« 
pears ; but men take fuch latitude to fwear in common 
form, that where a fufptcion arifes from the nature of 
the queftion, or from contrary affidavits, the court will 
examine into the ground upcm which the delay is afked \ 
and have in criminal as well as in civil cafes refufed to 
put off a trial, notwithftanding an affidavit in common 
form. 

it is neceffary therefore in fuch cafes as this, Fir/If to 
fatlsfy the court that the perfons are material witnefles. 
Secondlyy to (hew that the party applying has been guilty 
o( no laches or negleft, in omitting to apply to them and 

. endeavour to procure their attendance; and Thirdl^y to 
fatisfy the court that there is a reafonahle expe£):ation of 
his being able to procure their attendance at the future 
time to which he prays the trial to be put off. 

But in the prefent cafe all thefe reafons fail. Thefe 
witneffes arc fworn to be material, as the defendant ap- 
prehends and believes : but on the contrary it appears 

negativly 
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negatively that they cannot be material : for as they were 
gone out of England fome months before the printing or 
publication of this book, they could not be conufant of 
the fa£is of the offence laid in this information. If 
their knowledge relates to any circumftances that may 
ferve to mitigate the puniflunent in cafe he (hould be 
convided, that fort of evidence will not come too late 
after convidlion of the offence, and may be laid before 
the court by af&davit. 

But if it ihould appear upon the cafe proved at the 
trial << that the defendant was prejudiced by refufing 
<< this delay/' the court would fet it right by granting a 
new trial \ which had often been yW upon like occafions, 
but no cafe had yet happened where any prejudice ap- 
peared to have been done, by the court's refuting, upon 
particular circumftances, to put off" a trial notwidxftand- 
tng xht formal affidavit. 

As to their having^ been fent out of the kingdom by 
the count De Gutrchy himfelf, on purpofe to prevent 
their giving teftimony in the caufe which has been aW 
ledged, there neither is any proof of it, nor is it poffible 
diat it could be fo ; they were a£lually gone h^ore the 
fa£l, which is the fubje£l of the charge, was committed* 
It is impofiible that they could be fent abroad by Mr. 
JDe Guerchy to prevent their giving evidence in this caufe, 
the foundation of which did not exift at the time when 
they went. If they had been material witnefles for the 
defendant in this caufe, and bad been fent away by the 
perfon on whofe account the profecution has been carried 
on i that indeed would have been a fufficient ground for 
putting off the trial until they could be had ; but here it 
iio pretence for fuch an infinuation. 

Neither does it appear that there has been the leaft 
endeavour ufed by this gentleman, or any on his behalf, 
to get them over. 

And as to any expectation of their returning to Eng^ 
land by the ne:^t Michaelmas term, or at any future tim^ 
there does not ftem to be any probability of it ; nor doef 
the defendant lay before the c6urt any ground of fuch an 
expectation. On the contrary, the reverfe is highly pro* 
baUe ; the prefumption feems ftrong that they will not 

come. 
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come. They cannot be compelled to come, and it doc§ 
not feem likely that they will be ordered to come for this 
purpofe. - Thefe are foreigners, natives, and refidents in 
France^ and in the a£tual fervice of that king, which 
renders this cafe quite different frOm the ordinary cafes 
of Engiijh witnefles being accidentally gone abroad, or 
gone for a fmall time only, and expefted to return to 
their own country, their natural home a^d refidence. 

Upon the whole they were clearly of opinion, that the 
putting off the trial could not tend to advance jufticc, but 
on the contrary to delays it, and therefore difcharged the 
rule for {hewing caufe why it fliould not be put off. 
3 Burr. 1515. I Black/. Rep. 512. S, C. 

iRnlt tbe iriftfj* 

The court will poftpone a trial on the affidavit of a 
medical perfon,' flating that the prifoner is in fuch a 
fiate of health as not to. admit his being brought into 
€ourt. 

So ruled in tie King v. Patrick Finny, Commlffion Oyer 
and Terminer^ Dubliny Juhfy 1 797. Ridgewafs Rep. cf 
the trial, i. 

. Or on fatisfaflory affidavit that a material witnefs is 
dangeroufly ill and unable to attend : or if it appear that 
a witnefs is abfent, though duly fummoned, the court 
will put off a trial ; but the truth of the allegation ia 
the aiHdavit is to be judged of by the court. 

So determined in the King v. Finny^ above cited. 

In this cafe the trial having been repeatedly poftpofned 
On affidavit, ftating the ilinefs of one material witnefs, 
and the abfence of others, Chamberlaine J. and two 
other judges who fat with him determined to refer the 
application to the other judges for thfeir opinion, and ad* 
journed the trial for two days. 

Chamberlaine J, Smith B. prefent. In this cafe 
there has been an application on the part of the prifoner 
to put, off his trial 5 there was fomething indefinite as 
to the time. We imderftand, however, in fubftance, 

that 
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that it Is a motion to poftpone the trial until the next 
commiffion, becaufe the approach of the term will not 
admit of a trial if it be put off further than Monday oi^ 
Tuefday next. So that fubftantially the queilion is, 
whether this motion fhall be complied with by putting 
off the trial until next commillion. 

Motions of this kind, particularly where the charge 
againft the prifoner is high treafbn, muft always be of 
the utmoft importance y and in confequence of that 
and fotne novelty in this cafe, it was the opinion of 
two judges with me that this matter ought to be re- 
f erred to all the judges in town. tJine judges are una- 
nimouily of opinion that this motion, in the extent in 
Hrhich it is made, cannot he complied with. 

Motions^of this fort are always addreffed to the found 
difcretion of the court, founded upon affidavits, but the 
affidavit is not to be held to contain fufficient ground 
tor putting off the trial merely becaufe it is in com- 
mon form ; the court muft be fatisfied, ^rfi, that du^ 
diligence has been ufed to 4)ring the witnefs whofe at- 
tendance IS fought for 5 fecondfy,^ that the'abfent perfon 
would be really a material witnefs, or at leaft that the 
prifoner or other petfon making the affidavit on hid 
behalf does believe fo ; and thirdly^ that there is a rca^ 
fonable expectation of his being produced at a futurd 
day. 

He then entered into an examination of all the cir- 
Cum fiances attending the prifoner's application to thC 
court. He is charged with high treafon, together witb 
fixteen other ^perfons ; the in£brmati6n Ihews he was 
charged with taking the n\oft aftive part. They arc all 
complicated in one charge. The defence in all proba* . 
bility is a common one. All but the prifoner have pre-^ 
fented petitions under the haheas corpus zQl to be tfied \ 
and upon being called up have infifted upon being 
tried — the prifoner alone is riot ready. If they are re- 
' gular in their petitions (oxj Which I give no opinion at 
prefent) they muft be tried at this commiffion, or be 
difcharged. If any fhall be tried, the crown will be 
under the neceffity of publifhiijg the evidence againft the 
prifonex^y who is charged as the leader in ^e treafon. 

4 <L He 
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^li^s then ftated thfc feveral poftponementSf and mi- 
nutely compared and examined the fadis ftated io the 
feveral affidavits, pointing out variances and inconfift- 
cncies, and faid that taking all thefe circumftances to* 
gether, it Was for the confideration of the judges, whe- 
ther they believed that the allegation of James May^ 
being a material witnefs, was founded or not. And, 

The JUDGES were unanimoufly of opinion, that al- 
though a trial fliould not be preffed forward where there 
is any danger to the prifoner from his not being pre- 
pared^ yet that the truth of the allegations in the affi- 
davit for putting off the trial muft be judged of by them. 
It is in fafJ: an iffue direfted to the^ judges whether the 
application be made for delay or not. And that there 
are many circumftances to be colle£led in this cafe from 
fitnes and d$iis of the affidavits, the time of ferving the 
feveral fummonfes, the condu£l of the prifoner, and his 
attorney, and the particular fituation of the cafe, as con- 
neded with other prifoners, which induce a belief that 
this application is not what it is profefTed to be, but 
is intended either for unneceffary delay, or as a ftrata- 
gem made ufe of to compel the counfel for the crown 
to difclofe their evidence, or difcharge the other pri- 
foners under the habeas corpus a£i, if they have been re- 
gular in their proceedings. The judges having with 
the utmoft attention read all the affidavits, cannot fay that 
this is a {tax bona fide application, in order to provide ne- 
ceflary evidence for the prifoner. 

With regard to the fituation of James May^ it is 
fomething extraordinary : on the i jth of December 
Doftor Harvey vifited him, when he faid he had been 
confined feven weeks. The DoGor ftates him to have 
been afflifted with a chronic head-ach, and that there 
is not much probability of his recovery, but that he 
may linger many years. If this motion were complied 
with from May^% fituation, the prifoner would be inti- 
tled, during maf^ life and inability to attend, tottes 
juoties to put off his trial. 

However, in ftating this, I am defired by the judges 
to fay, that if they were fatisfied upon the other grounds 
that that application was neceflary to the defence of the 

prifoner^ 
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prifoner^ and fairly made, they, notwithftanding the 
fituation of May^ might poftpone the trial, to fee whe- 
ther it might not pleafe Providence to reflorc him at 
fome future time. 

But upon the whole, they are of opinion, that it is 
not fit or meet, for the adminiftratiop of juftipe, that ' 
this application ihould be complied withi in the extent 
whic)i is fought. However, me prifoner will have un- 
til Monday to prepare for his trial, which will he near 
eight months after his committal, and two months after 
the ficknefs of the witnefs. 

The prifoner was accordingly tried on M(U0day fol- 
lowing, but the jury not giving credit to the principal 
witnefs, he was acquitted 5 and the fixteen other pri-» 
foners implicated in the fame indi£iment with hina were, 
Vpon motion of their counfel, (Mac Nolly J difcharged 
from gaol, in purfuance of the hahas corpus 2^« Rtd^ 
%uay*s Rep, of Firmfs Trial, 23. 

Unit tbe ^etoentt}^ 

The COURT will put off a trial on an affidavit, either 
on part of the crown or of the prifoner, dating, that 
printed pamphlets, &c. have been publiflied and circu- 
lated, without the procurement or knowledge of the 
party applying, whereby the public mind has been ]pre- 
judiced. 

As in the King v. the Dean of St. Asaph, Spring 
a[ftzesy Shrewjhuryy 1 7 84. The trial was put off by the 
crown, on account of recent publications, whereby the 
minds of the jury might be prejudiced. 

So in the King v. Robinson, Brooks, and others^ 
fommiffl oyer and terminer , Dublin , J^ly^ 1 79^. The 

prifoners were indif^ed for the wilful murder of 

LyneaL A juror having beenfeized with a fit which 
endangered his life, the trial was prevented from pro- 
ceeding from neceffity, and Downes, J. difcharged the 
jury. The next day the prifoners being put to die bar^ 
their counfel, Curran and Mac Nally, moved to poft- 
pone the trial to the enfuing affizes, on this ground, 
th^t a partial and imperfe£t account of the evidence 
given in court on the former day, had gone abroad 
4 <t.3 through 
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through the meditun of a newfpaper; and dierefore 
from the Impreflion probably made thereby on the pub- 
lic mind, it was to be prefumed that the prifoners could 
not, at prefent, hare the benefit of fuch an unbiafled 
jury as the juftice and humanity of the law requires. 

The pouRT ordered, that an affidavit of the fad 
(hould be made, and that pne of the newfpapers^ eoiir 
taining the report of the evidence, flipuld be annexed 
thereto. . ^. ^ . . 

An affidavit was accordingly fworn by Robin/on^ one 
of the prifoners, in~ which he denied any knowledge of 
the publication. 

CaUbeck, and G^qrge (now b^ron of the Exchequer) 
ftrongly oppofed putting off the trial, and the prifoners 
counfel were prpceeding to anfwer them, but the court 
ftopped them, being clearly of opinion that the affidavit 
Iftated fulgent grounds to put o^ the trial. M§, 
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A 

ABETTING and encouraging makes a principal^ gtj^ 

' . defined, 534. 

Abettors, 526. - 

Acceptor of bill of exchange mcompe^t, iai> 123* 

Acceflbry may defend principal, 4($2, 464. 

■ . . where evidence Ibews thp defendant to be ac- 

ceflbry, and not principal, if indi£led as prin* 
. '. cipal he muft be difcharjged, 496. 
■■ hpw variance afie£l:s the acceflbry, 513. 

■■■ on his trial he may il^ew (he principals ioiUH 

cence, 466. 
^. evidence againft, 5516. 

Accomplice competent, 183, 194, 

■ ■ before indifkment, 195. 

■' after indiftment, 199. 

' his fingle teftimony fufficient to convld, 195^ 

-— — - admitting him a witnefs difcretionary, 203. 
' competent in mifdemeanor, 204* 
■■ evidence againft, 526. 
A£l:s of parliament when mifrecited, 5 16, 517. 
Admiralty court, 433. 

Affidavit of wife maybe read to bind the hufband, 17J. 
■■ . ■ . ' of a perfon infamous may be read to defend 

him from a charge, 212. 
> ' ■ but not in making a charge, ibidf 

■ to poftpone trial, 659. 
Agent, competency of. See Attorifey^ 
Aiding, evidence of, 529. 

jiliii, a dangerous defence, 467. 

Aliens competent, ^56. 

Anfwer in chancery, the original only is evidence is cri« 

minal cafes, 468. 
Approver, 183,184. See accomplice. 

i • competent, 183, 184, 185. 

■ L his conJfcflion, 190; 

Approve? J 
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Approver^ his fingle teftimony fufficient to conviSly 195. 
-— — competent after indkSiment, 190, 199. 
— — admitting him difcretionary, 203. 

■ ■ ■■■ inmifdemeanors, 234. 
Approvements^ 188. 

Arrcfts, 517. See Conftable, Warrant, Murder. 
Arfon^ 605,685. 

■> ' ■ ■' there mttft be evidence of fammingt doy. 
Articles in writing, 1 23. 
Af|>ortation. See Larciny. 
Afiault and Battery^ 608. 

■ .. '■ in church-yard, 608, 609. 
*i - ■' • virith intent to rob, 609. 
Atkeifts ineompetent, 95. 

Attainder, how it afife^ competency, ^06. 

Attorney not to revcll his client's fccrets, 239. 

*■■■ ■■ ■T on what points he may be examined againft fiSs 

client, 240. 
-«-^r — r- when examined by his clients may be crofs- 

examined to the points^ 246* 

B 
Bacon (lord) his charaSer, ^. 
Bail not competent in mifdemeanors, 59. 
Bank cafliier of competent, 121. 
Bankrupt incompetent until certified, 114. 
Baron and Feme, when witnefTes for or againft each 

other, 160. 
Borreter incompetent after judgment, 209* 
Barriftcr, vhen incompetent, 239. 
Baftard concealingj| death of, 580* 
Battery. See Affault. 
Belief not evidence, 262. 
Benefit of clergy, its effcft, 213. 
Bequeft deftroys competency, 117. 
Bill of exchange, party to, incompetent. 120, 123, 14J, 
BiU of exceptions cannot be taken on pleas of the crown» 

325- 
Bond, obliger of, incompetent, 142. See Releafe. 
Bondiman incompetent, 156. 
Books, when evidence, 3591475. 

Books 
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Books of the Navy-Office, 475, 476, 477* 

of a gaol, /m. 

— of a king's fhip, 475. 
i-— • of a bank, 475. 

-^ — of a prifon, 477. 

— — of herald office, 479. 

— — of corporation, 478,479. 

' copies of, 358. 

Bxieaking. See Burglary. 

Bribery, 652. 

Broker, 128. See Infurance. 

Burglary, 600. 

Burnet (bifhop), his objedion to Ae ftat. 7 Will 3* 33. 

Burning in the hand reftores competencey, 213, 317. 

— — — difpenfed with by ftatute, 229. 

— — houfes, 605. See Arfon. 

C. 

Carnal knowledge. See Infant, Rape, Buggery. 

Carrying away. Sec Larciny. 

Cafliier of a bank competent, 121. 

Chance Medley, 553. See Murder. 

Chancery, anfwer in, origihal only evidence, 468. 

Charadier, evidence of, 320. 

■ always admitted infavorem vita^ 320. 

■ extended in Ireland to mifdemeanors, 320. 

■ a witnefs may affign his reafons, 3 20. 

■ if defendant's charader be put in iffiie by the 

profecution, particular fa£ls are evidence, 

324- 

— — — profecutor cannot examine to defendant's cha- 
rafter, unlefs defendant enable him, 324. 

' then profecutor cannot examine to particular 

fa^s, 324. 

'■ ■ of a witnefs can only be impeached by gene- 
ral accounts, 324. 
' party cannot difcredit his own witnefs, 325. 

Cheats, the party fuffisring incompetent, 144. 

•- evidence to fupport indiftmcnt, 637. See Fraud. 

C3iildren, when competent, 149. 

Children, 
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Chfidfcn muftbefwom, 150, ' 

■ ■ ■ ' ■ competetit againft parents, i8r. 
Church and church-yard, afTaulting in, 6o8* 
Clerk of grand jury cannot be examined^ 253. • 
Clergy, benefit of, 213. 

Coke (lord) his brutal condud, 40. 
Compariibn^of hands, 394. 

Competency diftinguiflied ifrom credit, 15, l6jl07» iii. 
. icQurts lean againit obje£tions to compe- 

tency, ibid. 
• , ' reftored by pardon^ ij(J. 

. ^— i- and by clergy dnd burning in the hahd^ 

213. See Witnefe. 
Coinings one witnefs fufficient in, 32* 

I evidence of, 543. 
.. when not treafon, 656, 

Ml, — repeating the offence, ibid, 
Compulfory procefs for witn^ 335. 
ConcesJn^t in^eafon is raifiMiion, 30, 253. 
ConcealingbirthofbaftardChlld^ 580. 
Confeffion at common law, 37, 39, 40, 51. •** 

, before amagiftratc by ftatute, 37^ 38140, 50* 

' » ■ before a privy counfeilor, 39. 

■ — in high treafon, 268- 

' — fafts difcovered by, 47 

by torture, 275. 

— from hope, 45, 47, 

■r - from fear, 47. 

-, — — from expeftation of reward. See keward. 

— — of one perfon cannot be read againft another, 

40. 

■ . before a magiftrate does not deftroy compCr 

tency, 40. 
Confidential fecrefy not binding on witnefs, 247. 
Confpiracy, judgment in, deftroys competency, 209. 

evidence of, in treafon, 610. 

" " — in other cafes, 610, 633* 

Confequential intereft, 105. 

Conftable, fuflicient to prove he adled as fuch, 488. 

■ his appointment need not be produced, 488. 

See Murder. 

Conftable 
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Conftable under proteftion of the law, 569, 
Converfation of prifoner, evidence, 361. 
Convia, his declaration not evidence, 387. 
Convidied perfons, the competency of, 206. 
Convidiion of principal evidence againft acceflary, 464. 
Copies, where evidence, and where not, 355*356, 358, 

359- . , , 
Coroner, depofitions before, 284. See examination. 
Corporal oath defined, 8. 
Corporator competent, 120. 
Corporation papers not evidence, 359. 
Courts, their judgment evidence, 427. 

court rolls, 356. 

Counfel. See Attorney. 

County, where evidence may be given out of the county, 

503- 
' inhabitant of, when incompetent, 5o, 61. 

'Credit diftinguifhed from competency, 15, 16, 107, iii. 
Crihten fa/fif 206, See Infamy. 

: — ' deftroys competency, 209, 

Crown fummons, 335. 

Cuftom-houfe officer, proof that he is reputed fufficient, 
487. 

D 
Day, certainty of, need not be proved, 496. 
Deaf and dumb witncfs competent by figns, 156. 
Declarations of dying perfons, 1 74. 
■ ^ — of a prifoner in converfation evidence againft^ 

but not for him, 361. 

— ^ exception to the rule, 361. 

— r of a convid not evidence, 387. 

• in confpiracy, &c. 61 1. 

Decypherers may give evidence of a paper, 420, 
Deeds, parties to', incompetent, 123. 
Depofitions before juftices, 49, 284. 

• . before the coroner, ibiJ. 

before the privy council, 39. 

Difcretion, what conftitutes, 149, 150. 
Doubts Ihould acquit, 3. 
Diflenters competent, ^6, 97. 

4 R Diflentert 
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Drawer of a note incompetent, 120. 
Dumb, 156. See de^f and dumb. 
Durefs docs not deftroy competency, 145, 
Dying declaration, 174, 381,387. 



Ecclefiaftical court, 427^ Sec Judgment, Sentence, 

Court. , 

Emiffioii. See* Rape. 
Enter. See Rape, Buggary, 
Evidence defined, 1,2. 

. doubtful, 2, 3. 

r^. muft be opened, 14, 282. 

• muft bp in prifoner's prefence, 14, 

. • ex parte cannot be read on trial, 15, 

, hearfay not admiffible, 2^', 369. 

.^ at common law ftill admifTible in treafon, 34, 

'" S^'S' ^"" " • 
the beft muft be produced, 342. 

■ collateral admiffible, 34. 

no diftinftion between evidence on civil and crttT 

minal cafes, 380'. 

,parol, 341. / 

r written, 393. 

qn oath always for the king, 9. 

■ when allowed for the prifoner, i^. 
-r — r— in treafon, .28, 29, 505. 

^ by medical men, 329. 

to fupport an indidlnient, 493. 

■ to fupport general ifllies, 493, 

>■ muft pring the oiFence within the ftatute oh 
which party is indifted, 494. 

, — when given out of the county, laid, 503, 

■ of treafon at common law, 505. * 

againft principal in the fecond degree, 525. 

"' the fame when Indift men t is on ^ ftat. as at com- 

mon law, 525. 

— againft aiders and abettors, 52^, 542. 

diftinguiflied from overt^afts, 543. 

^^^- : pn coining, 543. 

Eyideuc€{ 
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Evidence of juftification, &c. lies on the prilbner, 546* 

■ ■ of malice, 546. ^ ' ' 
— — — in mutder, 553 ^^ 570. 
-^— - in manflayghter, ibid. 

■ — in other homicides, ibid. 
in petty treafon, 574. 

• on ftatute againft .dabbing, ibid* 

— prefumptive, 577. 

. of concealing birth of baftard child, *58o, 

■■■ in larcmy, 586. 

■ of robbery, 594. 

— of dealing privately, 599. 

—— — - in burglary, 600. 

■ — of breaking, 600. 
— — of entering, 601. 
« — in arfon, 605. 

*> in rape, 606. 

■ of marriage by force, 606. 

— of threatening letter, 607. 

■ -— in aflault and battery, 60 8 • 

in confpiracy, 610. 

. ' b_ in perjury. See Perjury. 

forgery, 637. 

— — againd cheats, 637. 

— in libel, 642. 

• exculpatory, 642, 649. 

*■■ — in mitigation of fentence, 649. 
— -; of bribery, 652. 

■ ' in malicious mifchief, 655. 

in coining copper money, 656. 

on plea of clergy, 657. 

Examinations before magidrate or coroner, 49, 284. 

. : cahnot be read in mifdemeanor, 651, 283. 

■ — may be read where party is dead or unable 

to travel, 285. 
> — or detained by means of prifoner, 286, 292, 

316. 
■■ — may be read for. prifoner as well as for the 

crown, 288. 
■ may be compared with the evidence given 

on trial, 290. 

4 R 2 Examinations 
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Examinations may be taken in treafon, and certified by 
magiftrates, 292. 
their fubftancemuft be proved to have been 

truly taken, 293. 
inftances where read, though viva voce evi- 
dence could be had, 294. ' 
if not judicially taken cannot be read, 295. 
may be tranfmitted as evidence from one 

county to another, 314. 
if fworn before another jurifdi&ion, not 

evidence, 314. 
cannot be read in England on trial for high 

treafon; 315. n 

may in Ireland, 315. 
thefe rules difpenfed with by the Commons 

in Fenwick's cafe, 316. 
in Ireland may be read by flat, where party U 
put to death or kept out of the way, 3I9« 
Exception, 325. See Bill of. 
Excife-pfficer. See Cuftom-houfe. 
Excommunication, 427. 
Exculpatory evidence in libel, 649. 
Exemplification of Englifli courts, 427. 
prove themfelves, ibid. 

■ • '• ' ' r- of foreign courts, ibid* 

Expences of witnelTes, 337. 
Experts. See Medical Men, 329. 
Extremisj evidence in, 174, 381. 

F 

Fafts difcovered by confeflion evidence, 47. 

Falfe is implied in malicious, 650. 

Falfehood not eflential to a libel, 649. 

Fear, putting in, 597. See Robbery. 

Felony deftroys competency, 206. 

Feme de jure not competent againft her baron, 161, 171* 

■ defaEio competent, ibid. 

Female infant, carnal knowledge of. See Children. 
Fenwick, evidence on his impeachment, 29. 
Foreign courts, their judgment evidence, 428. 
Forcible marriage, 161, i7i« 

Forgery 
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Forgery deftroys competency, 120, 121, 141, 206* 

. unftamped paper, evidence in, 481. 

■ evidence to prove, 637. 

variance fatal in. See Variatice. 

Fraud, See Cheat. . 

G 

Gaol books evidence, 477. 

Gaolers protedled like other officers, 573. 

Gazette evidence, 479. 

General iffue, evidence to fupport, 493. 

Gentoos competent, 64. 

Grand jury clerk cannot be examined, 253. 

larciny. See Larciny. 

Great feal, only evidence of pardon, 130. 

H 

Hand^writing. See comparifon of hands. 

• ■ proof of the fame in criminal as in civil 
cafes, 417. 
Hearfay not evidence, 360. 

— may be ufed as inducement or illuftration of. Hid. 

Heralds books evidence, 47<$. 
Homicide, 552. 

excufafale, 554. 

, — juftifiable, 559 to 580. See Murder. 

Houfe of Lords, copies of their minutes and judgments 

,357- 

Houfe burning, 685. See Arfon. 
Hue and Cry, 576. See Murder. 
Hundreders competent, 61. 

Hufband and wife, when admitted witnefles foror againft 
each other, i6i. 

I 

Idiots incompetent, 158. 

Idolaters competent, 64, 95. 

Impeachment of Fenwick, 29- 

Implied malice, 550. 

Indiciment, evidence to fupport, 493. See Evidence. 

Indorfer of note or bill not competent^ 120, 143. 

Informations^ 
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Infamous perfons incompetent, 206. 

. ■ ■ how reftored to credit, ti3» 

Infant. See Children, 149, 150. 

Infidels competent, 95. 

Influence goes only to credit, iii. 

Informations, 282. 

Informer competent, 60. 

Inquiiitions, when evidence, 284. 

Infurance-broker, when competent, 128. 

Interefl, how it affedls competency, 59, 60. ^ 

difference between intereft and influence, 105. 

■■ immediate, affe£ts competency, 60, 105, 117, 

124, 1.28, 139, 143. 

■ remote, itseffefts, ibid. 
Interefted witncffes, 52, 139. 

Ireland never obtained the ftatute of treafon, 7 WilL 3. 

274- 
IflAie may be fent to the jury on one prifoner. when two 
are on trial, 56. 

fuch prifoner if acquitted is rendered competent, 

56. 

the evidence muft be confined to the iffue. 

Judges competent witneffes, 237. 

Judgment muft pafs todeftroy competency, 211. Vide 
Record, Conviftion, Attainder^ 

—— (final) of a court evidence, 428. 

> of foreign courts, ibid* 

Jurors competent witneffes, 328. 

Jury, clerk of grand, muft keep their fecrets, 253. 

. not Judges of malice, 548. 

K 

King. See Sign manual. 

his pardon. See Pardon* 

Knowledge not evidence, 262. 

— — — — except from profeflional men, iUd. 

L 

Larciny, 586. 

■ ■ ■ from the perfon, 594, 

petit, 230. 

Legacy 
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Legacy deftroys competency, 117. 

Letter, threatening, 607. 

Levying war in any county, evidence of compalling, 504. 

Libel, 642* 

ftatute regulating the trial of, 651. 

exculpatory evidence in, 649. 

muft be proved in the county laid, 65 f • 

Lords, how they are to give evidence, 158. * 

have no privilege as witnefles, 248. 

Lunatics, when competent, 158. See Idiots* 

M 

Mahometan^^ competent, 95, . 

Magiftrate, how he fhould take ^pnfeilionSf 39. Se^ 
. Examination. 
Malum infe. See Murder. 
— — • — prohibitum. See Murder. 
Malice, 546. 

■ defined, 548. 

■ exprefs, ibid. 

■ — implied, ibid. 

^ the court, not the jury, judges of it, ibld^ 

' in libels, 650. 

Malicious implies falfe, 650, 

mifchief, 655. 

Manflaughter, 553/^583. 
Marriage, evidence of ^^ forcible, i6«, 17K, . 
Mafter incompetent witnefs for fervant, 120. 
I— — anfwerable for his adls, 642. See LibeL 
Medical men, evidence by, 329. 
Memorandums may be ufed by a witnefs, 265, 

' , exception to this, 265. 

Minutes of the Lords, 357. 

Mifchief malicious, 655. 

Mifprifon of tre;ifon, evidence of, 30. . 

— concealment is mifprifon, .253. 

Mifrecital, where fatal, 516. See Variance.. 

Murder, 552. 

.^ words eflential to the indi£lment, 553. 

■ — fadls which conftitute the crime and fupport the 

indidment, 553/(7580. See Manflaughter, &c, 
Mufter bookof a fhip, evidence, 475. 

Navy- 
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N 
Navy-office-book evidence, 475. 
Night, 600. Sec Burglary. 
Note, indorfer of, or other parties to, not competent, 

.120,123,143. 
Notice on prifoner to produce papertf in his cuftody, 350. 
— — — , if not produced,^ fecondary evidence may be 
given, ibid. 

O 

Oath defined, 8. 
—— feveral kinds of, 9. 
Obligor of a bond incompetent, 142. • 
Office copies^ when evidence, 355. 
Officers of juftice. See Conilable, Warraiit^ Cuftom» 
houfe, Estcife; 

■ ' under prote&ion of the law, 56^. 
Opinion when evidence, 262. See Belief. 
Overt-adi written papers, 421. 
levying war, 504, 505. 

m no evidence can be given of an oyeyt-aft not 

in the indi£inients, 505. 

■ manner of proving, 510. 

■ — diftinguiflicd from evidence, 543. 

P 

Pagans competent witneffiss, 64, 95. 

Papifts competent witneffes, 97. 

Pardon by the king rcllores competency, 231. 

— it not only rcfpites punifliment, but abfolves 

from the crime and rcftorcs, 233. 
" but where difability is, by ftatute, and part of 

the judgment, pardon does not rcftore^ 235. 
— '- — by ftatute, 237. 
to reftore competency, muft be under the great 

feal, 230. See Sign manual. 
— promife of, though under fign manuel, does not 

reftore to competency, 148, 

— in manflaughter, 226. 

Parents com pie tent againft children, 1 8 1 . - 

— — rigli to chaftife, 556. 

Parifbioners 
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Parifhioncrs, 128. 

Farifh regifter evidence, 356. 

Parol evidence, 341. 

not admitted to contradiA written, 344. 

Party to a fecurity competent, 123, 124. 
Particeps criminis. See Accomplice and Approver. 
Peers how examined, 158. 

«• entitled to clergy without burning in the hand, %2^m 

— have no privilege as witneifes, 248. 
Perjury, two witnefles neceffary in, 37. 

— — — the party injured incompetent under the itatute^ 

143- 
«— not 10 at common law, tbid*. 

— — - po/lea of the former ifluc evidence, 468. 

— original anfwer muft be produced, 470. 

— — i— and proved, 470. 

evidence to fupport indi£lment in, 635. 

— ■ variance In, See Variance, Subornation. 
Petit treafon, 30,36. 

evidence in, 574. 



— — — larceny, conviflion of, deftroys competency, 230* 

Petit larceny difability removed by ftatute, 230. 

Pillory, 200 See Infamy. 

Place, how far material, 500. 

Poifoning. See Medical men. 

Popifli recufant, how admifTible, 99* 

Poftea of former iffue, evidence in perjury, 468. 

Prefumptive evidence, 577. 

Principal in fecond degree, 523. See Murder. Sea 

Acceflary, 496. 
Printing, 642. See Libel. 
Prifoner, not formerly allowed witnefles, 6* 
—7— allowed witnefles and procefs, 10,13* 

■ ■ — evidence muft be in his prefence, 14* 

■ ■ his confeflion evidence, 40. 

— his converfation evidence, 40, 41. 

_ Ihould not be fworn before a magiftrate. See 

examination. 
f what he has fworn on one trial not evidence 

againft him on his own, 390. 
■ — if he refufes papers in his pofleffion, fecondary 
evidence will be received, 348. 

4 8 Privately 
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Frivately ftcaling from the perfon, 595, 

PrtviUgium clericaUy 213. 

Privy counfellor, confeffion before, 39. 

Probus et legaKshmOi 219, 227, 229. 

Procefs allowed to witnefles for prifoncr,* 10, 13. 

Fromifes bar evidence by confeffion, 42. 

Proprietor of (lock, when competent, 143. 

Prcjccutor incompetent from xrttereft, 54. 

Pried not exempt from giving evidence, 253. 

Proteftant altbciation, 71, 97. 

■ f ■■- Diffenters, 96, 97. See Diflenters. 

Public ofiScer, when he muft (hew warrant, 485. 

L fufficient tolhew he a£ked. 

Publication, 642. See Libel. 

Procefs for witnefies, 335. 

Prochein amy incompetent, 60. 

Profeflional men may give evidence from knowliedge or 

ftiill, 263. 
Pr6mife of pardon does not reftore competency, 230. 
Proprietor -of ftock incompetent^ 143. 
Froof, I. 
Proximity of blood, bow it affeds competency, liJo. 

. .*^ 

Quakers incompetent in criminal cafes, lOo. 
Quality of evidence, 342. 

R 
Rape, 6o6w See Infant. 
Receipt, the figner, incompetent, 143 
Record, evidence by, 427. 
>■ muft be produced to prove infamy, 212, 230. 

■ of conviftion is conclufive evidence to bar com* 

petency, 463. 

— variance between record and evidence, 512. ^ 

Recufants Popifh, 99. 

Regifter of marriage. 

Rcleafe reftores competency, 142. See Intereft. 

Religion, profeflbrs of any, competent, 88. 

Remiffion, charter of, 223, 233% See Pardon. 

Reputation. See Character. 

Reftoratio% charter of, 2239133. See Pardon. 

ReftitutioR 
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Reftitution of good, 53, 54. 

Reward, 61. 

Robbery from the perfon, 594, 595. 

from the houfe. See Burglary. 

aflault with intent to commit, 609. 

Roll of court-baron, 486. 
&acramentumy 8. See Oath. 

S 

Scotch covenanter competent, 97. 

Seals of fuperior courts prove themfelves. See Recor^f 

Judgment. 
Securities for money, parties to, incompetent, 121,1^^, 

123. 
Sentence of foreign courts, evidence, 427. 

" « — of a fphitual court not conclufive, 430. 

Secretary of ftate, confellion before, 39. 

Self-defence* See Murder. 

Sirementy 8. 

Sermenty ibid. 

Servant, when anfwerable. Sec Libel, 642. 

Sign manual does not reftore competency, 231. 

Signs, evidence from perfons deaf and dumb, 156. 

Similitude of writing, 394. 

Solicitor not to reveal clients fecrets, 240. 

Special verdift muft find fafts, 256. 

Spiritual court. See Sentence. 

Stabbing aft, 574. 

Stamps, 480. 

State trials, their charafter, 7.6. 

Statutes, hearfay evidence by. 

— — — for examining on oath, 13. 

indiftment on, 494, 525. 

of treafons, 15,21,38. 

of Philip and Mary, 38, 50. 

of William 3. Ibid. 

when mifrecited, 516,517. 

Stealing privately from the perfon, 599. 
Still-born child, 581. See Symptoms. 
Stock, proprietor of, 143. 
Stuarts, trials in their reigns, 295. 
Subornation of perjury, 636. 

4 8 2 Symptoms 
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Symptoms of pcifon. See medical men. 
■■ of child being ftill bomi 581* 

T 
Taking, what amounts to, 588. 
Temcrary, 577. See Prefumption, 
T^/V, I. 

' Threatening letter, 607. 
Time, 496. See]3ay, 
Torture, ^75. 
Treafon (high) number of witneffes required irt, 3^. 

i>. ■ > ■ ■ . levying war in any county, evidetice on 911 

indi£3:ment for compailing, 504. 

- ■ . I ■ evidence of at common law is received on 

indiftment for treafon on the ftatute, 
505, 543. 
Treafon (petit) witneffes required in, 30, 30. 

— evidence to fupport an indiftment in# 

-^— • refpefting the coin, 36. 

Trials (ftate) their cbaraOifr, 26. 

■■ for treafon ftiall be by courfe of common law, 28, 

• oppreffive, one caufe of the revolution, 29, 30^ 

affidavit to poftpone, 659. 

Tudor«, tri^ils in their reigns, 285 
Turks competent, 9^. 

Y 

Variance in teftimony of a witnefs on different trials may 

be given in evidence, 29 1 . 

w —T- in the day laid immaterial, 499, 500. 

PT as to the place, coo. 

,■ ■■ — — between the written evidence given and th« 

record, 511. 
* . ■ ■ . - where a public ftatut^ is fet for^h, variance is 

fatal, 516. 
» I. , ■ . between circumftances fet forth in the in^ 

diftment and thofe given in evidence, 520, 
m as to the inftrument, ibid. 

-. or other means laid, 521, 

— ^ how it affefts acceffaries and abettors, 539. 

^1 f between the fpecial, circumftances in indi^-^ 

ment and the evidence not fat^l, 552. 

Variance, 
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Variance, how it aiFefls the acceflbry or abettor, 539, 

Verdi6l(fpeciaiyis not to find evidence, butfacis, 526. 

■■■ where evidence. 

Verulam (lord), his charaflien See Bacon^ 

Villeins competent, 156. 

Violent prefumption, 577, 

Voluntary burning, 605, 

Foirdire, 109,113,114,116,140,145. 

Ufury, party to the contrafi, incompetent, 6o. 

W 

Warrant, when it muft be (hewn in evidence, 4S5, 489% 
— - if irregular, does not juftif y homicide^ 488. 
— — perfons executing, prote^ed, 571, 

blank warrant, 4$9. 

Witnefs defined, i. 
— the oath of, i. 

■ ■■ can only give evidence to the point in iflue^ 1(. 

his credit fliould be doubted, ibid. 

' ■ neceflary number in treafon, by ftatute, 15. 

not allowed a prifoner, 6, 10, 13. 

when allowed, ibid, 

' at common law, 30, 31, 32. 

■ in Ireland, 31. 

I where no corruption of blood, 35. 

— always examined for the crown, 290. 

■ ■ ' ' may now be examined for the fubje£l, lo, 13, 

290, 296. 
— — not bound to accufe themfelves, 256. 

but muft anfwer to the fa£l of fufiering for an in- 

famous crime, 258. 

not bound to fliew their own turpitude or infamy, 

i23> 258. 

but muft anfwer whether he has been charged 

with an offence, ibid* 

muft not depofe from his knowledge, thought, or 

belief, 262. 

may refrefh his memory from written memoran- 
dums, 263. 

his charafter can only be impeached by general 

accounts. 324. 

Witlicft 



Wkiieft not to be difcredited by the party caffi^g Urn 
by general evidence^ 325. 

■ ■ but other Mritnefles may be calkd to prove par* 

ticulaur h&s^ .325. 

■ procefs to compel attendance, 3«. 

— -^ if in execution, mufl: be brought up by pateas 

corpus f 335. 
■ now in Ireland by rule of court, 337* 
— — — may be allowed their cxpences, Md, 

■ refufing to give evidence, a contempt, sbtJ. 

-ii— -^ — what he has faid on a former occafioQ i& evi- 
dence to confirm or invalidate, 378. ,. 
T* ' evidence may be given of witxid^'s coofiftency^ 

379- 
■ ■ - may explain his evidence, 388. 

Wia may be njuitnejfes : 

Infants having fenfe of religion, 149, 150. 
Deaf and dumb, 156. 
Ccmvi^led perfon not infamous,^ 206. 
Petit larciny, 230. 

■' perfon convided of^ Sfii^ 

Infidels, notatheifts, g6. 
Quakers, in civil cafes, loa. 
Parttceps eriminisy 183, 194* 
Approvers, 183. 

Wba may tut be nmtnejjis 9 

Atheifts, 95» 

Quakers, loo. 

Idiots, 156. 

Lunatics, 158. 

Infants without fenfe of religion, 14^^ 

Convifts on infamous crimes, 206. 

Hufband againft wife, 161. 

Wife againft huiband, iWi 

Barrifter, 239. 

Attorney, ibid^ 

Solicitor, ibid. 

Agent, ibid^ 

Interefted 
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Interefted perfonty 59^ 60. 

Writ, muft be produced in evidencej 489, 490. 

Written evidence y 393. 

— Comparifon of writings 394. 

■ Papers found in cuftody of prifoner, 403, 421. 

Written^ fame proof of hand-writing in criminal as in civii 

cafes, 417. 
- paper publifhed byprifoaer, 421. 

attempted to be tranfmitted, ibid. 

may be explained by the party fwearing, 474. 

• Wrilif authorities, warrants, &c. 489, 490. 

■ ■ ■ ■ ■— when they muft be produced, 485. Vide Re* 

cords. Deeds, &c. 

■ fecurities, parties to, incompetent, 123. 
fecurity may be impeached by party diereto^ 

123, 124. 
Words, evidence of, muft be certain, 518. 

evidence of compaffing the king's death, 543<, 

■ no provocation to juftiff homicide, 564* 
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